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Court of Appeals of the District of Columbia 


No. 5412 


David Fillmore Smith, Appellant,! 


vs. 


Gertrude Antoinette Smith. 


i 

a Supreme Court of the District of Colombia. 

In Equity. j 

! 

No. 51314. i 

j 

David Fillmore Smith, Plaintiff, j 

vs. 

I 

Gertrude Antoinette Smith, Defendant. 

I 

United States of America, 

7 i 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis- 
trict, at the times hereinafter mentioned, thie following 
papers were filed and proceedings had, in the above-entitled 
cause, to-wit: 

’ i 

1 Bill of Complaint for Annulment of Marfiage. 

Filed April 23, 1930. 


In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. Xo. 51314. j 

David Fillmore Smith, Plaintiff, j 

vs. 

Gertrude Antoinette Smith, Defendant. 

The bill of complaint of David Fillmore Smith respect¬ 
fully shows to the Court as follows: 

1—5412a i 
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David f. smith vs. gertrude a. smith 


1. That the plaintiff, David Fillmore Smith, is a citizen 
of the United States and a resident of the District of Co¬ 
lumbia; that he brings this suit in his own right. 

2. That the defendant, Gertrude Antoinette Smith, is a 
citizen of the United States and a resident of the District of 
Columbia; that she is sued herein in her own right. 

3. That on July 31, 1926, the plaintiff and the defendant 
attempted to contract a legal marriage in the District of 
Columbia, and that on the date aforesaid the rites of mar¬ 
riage between the said parties were celebrated by Reverend 
Jason Xoble Pierce, a minister of the gospel, who had been 
authorized by a license issued by tin* (Jerk of the Supreme 
Court of the District of Columbia to celebrate the rites of 
marriage between the said parties. 

4. That no children have been born to the plaintiff and the 
defendant. 

5. That the plaintiff is informed, believes, and expects to 
prove at the trial of this cause that on, to-wit, February 15, 
1921, the defendant contracted a marriage with one Ralph 
Charnock at Providence, Rhode Island, which said marriage 

was formally celebrated and registered in accordance 
2 with the laws of the State of Rhode Island; that the 
said Ralph Charnock had been previously married 
to one Carlotta K. Charnock but that on, to wit, December 
9, 1920, he had obtained in the Superior Court of the Com¬ 
monwealth of Massachusetts within and for the Countv of 
Norfolk a decree nisi divorcing him from the bonds of mat¬ 
rimony between him and the said Carlotta Iv. Charnock, 
which said decree nisi became absolute on, to wit, June 10, 
1921 ; that the defendant herein entered into the aforesaid 
marriage with the said Ralph Charnock in good faith and 
in the full belief that the former marriage of the said Char¬ 
nock had been dissolved bv divorce; that immediatelv fol- 

* ' * 

lowing their aforesaid marriage the defendant herein and 
the said Ralph Charnock established their matrimonial 
domicile in the State of Massachusetts and there continu- 


ouslv lived together as husband and wife, in good faith on 
the part of the defendant herein, for a long period of time, 
to wit, two years; and that by the laws of the State of Mas¬ 
sachusetts the said parties became and were legally mar¬ 
ried from and after the removal of the impediment existing 
at the time of thfeir attempted ceremonial marriage. 
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j 

6. That the plaintiff is informed, believes, and expects to 
prove at the trial of this cause, that on, to wpt, January 
1, 1923, the defendant and the said Ralph Chaj-nock estab¬ 
lished their domicile at Atlantic City, New Jersey, and that 
thereafter until, to wit, January 1, 1925, they <iontinuously 
resided together in said city and state intending, acknowl¬ 
edging, and believing themselves to be husband and wife; 
and that by reason of the facts aforesaid the s^aid parties, 
if not otherwise lawfully married, became and were law¬ 
fully married under the laws of the State of New Jersey. 

7. That the plaintiff is informed, believes, and expects 
to prove at the trial of this cause that at the j time of the 

marriage of the plaintiff and the defendant, the pre- 
3 vious marriage of the defendant to the! said Ralph 
Charnoek has not been terminated bv i death or a 

• i 

decree of divorce. 

Wherefore, the premises considered, the plaintiff prays: 

1. That the United States writ of subpoena be Issued from 
this Court directing the defendant, Gertrude! Antoinette 
Smith, to appear herein on a day certain and! answer the 
exigencies of this bill. 

2. That the marriage of the plaintiff and the defendant 
attempted to be contracted in the District of Columbia on 
July 31, 1926, be declared by the decree of this Court to 
have been null and void. 

3. And for such other and further relief as tio the Court 

i 

may seem meet and just. 

' DAVID FILLMORE SMjITII, 

j Plaintiff. 

JEAN M. BOAR DM AN, j 

Attorney for Plaintiff. 


District of Columbia, ss: 

I, David Fillmore Smith, being first duly sworn accord¬ 
ing to law, depose and say that I have read thej aforegoing 
bill of complaint by me subscribed and that I know the con¬ 
tents thereof; that the matters therein stated as of my own 
knowledge are true, and those stated upon infoijmation and 
belief I believe to be true. 

DAVID FILLMORE SMITH. 
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Subscribed and sworn to before me this 23d day of April, 
1930 

! BERYL W. ROBERTS, [seal.] 

1 Notary Public, I). C. 

My commission expires January 7, 1933. 

4 Answer. 

Filed July 29, 1930. 

####**# 


The answer of Gertrude Antoinette Smith to the bill of 
complaint filed herein respectfully shows to the court as 
follows: 

1. Defendant admits the averments of paragraph one 
of the bill of complaint. 

2. Defendant admits the averments of paragraph two 
thereof. 

3. Defendant denies that on July 31, 1926, the plaintiff 

and the defendant attempted to contract a legal marriage 

in the District of Columbia, but avers, on the contrary, 

that this defendant and the plaintiff were legally married 

by the Reverend Jason Noble Pierce, a minister of the 

gospel duly qualified to perform such ceremony, on July 31, 

1926, a license for such purpose having been obtained 

prior thereto out of the clerk’s office of the Supreme Court 

of the District of Columbia, and upon which said license 

the rites of marriage between said parties were performed 

bv the said Reverend Jason Noble Pierce. Further 
• 

answering said paragraph, defendant says that since the 
marriage of plaintiff and defendant on the 31st of July, 
1926, as aforesaid and until the 12th day of April, 1930, 
plaintiff and defendant lived together in the city of Wash¬ 
ington, D. C.. and cohabitn/ed together as husband and 

wife, which said marriage has never been annulled 
5 nor have the said plaintiff and defendant ever been 
divorced. Further answering, the defendant savs 
the marriage of the plaintiff and defendant performed as 
aforesaid is still in full force and effect and is valid and 
binding upon each of the parties thereto. 

4. Defendant admits no children have been born of said 
marriage. 
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5. Answering paragraph five defendant sa\1s that on 
February 15, 1921, she attempted a marriage with one 
Ralph Charnock at Providence, Rhode Island, j but which 
said marriage she is now advised, believes and therefore 

avers is void and illegal. Further answering^ she says 
that the said Ralph Charnock had been previously mar¬ 
ried to one Carlotta K. Charnock but that on, to wit, 
December 9, 1920, he had obtained in the Superior Court 
of the Commonwealth of Massachusetts, within and for 
the County of Norfolk, a decree nisi divorcing; him from 
the bonds of matrimony between him and the said Carlotta 
K. Charnock, which said decree nisi did not become abso¬ 
lute until, to wit, June 10, 1921. The defendant herein 

entered into the aforesaid marriage ceremony with Char¬ 
nock in the full belief that the former marriage of said 
Charnock had been dissolved by divorce. This!defendant 
and the said Charnock were on, to wit, February 15, 1921, 

residing in the Commonwealth of Massachusetts and in¬ 
tended to continue to reside in the Commonwealth of Mas¬ 
sachusetts after the performance of the marriage cere- 
monv at Providence. That on that date, the Idefendant 
and the said Ralph Charnock went to Providence, Rhode 
Island, and there attempted a marriage. That immediately 

following the ceremony of said attempted marriage, the de¬ 
fendant and the said Ralph Charnock returned to the 
Commonwealth of Massachusetts and there lived together 
as husband and wife. Defendant says that she djd not live 
with said Ralph Charnock continuously for a jperiod of 

two vears in the State of Massachusetts but that on the 

•/ 

contrary she and the said Ralph Charnock lived 
6 together as husband and wife in various | states al¬ 
ternately back and forth between the Istates of 
Connecticut, New York, Pennsylvania, Massachusetts, 

and New Jersey, she and the said Ralph Charnbck never 
intending to remain at any of said places and be domiciled 
therein and that she and the said Ralph Charnobk did not 
remain at any of said places and become domiciled therein 
and that she and the said Ralph Charnock did njot remain 
in any one town, city, or state for any one period of time 
so as to make them residents of said city, town, cjr state. 

6. Answering paragraph six defendant says! that she 
and said Ralph Charnock lived at Atlantic City, jNcw Jer¬ 
sey, from January, 1924, until May, 1924, but tha|t they did 
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not intend to become residents of the State of New Jersey 
and did not vote there or register there to vote. Defendant 
did not then know that at the time of the attempted marriage 
between Ralph Charnock and the defendant he, the said 
Ralph Charnock, had not been finally divorced from Car- 
lotta K. Charnock. Defendant continued to live with said 
Ralph Charnock because she believed that she had been 
married to him by the previous ceremony, but did not 
acknowledge herself as Charnock V wife because of any 
attempted marriage in said State of New Jersey. Defend¬ 
ant says that her living in the State of New Jersey did not 
constitute her a resident of said state and that she did not 
contract an informal marriage in said state so as to be¬ 
come lawfully married to Ralph Charnock under the laws 
of the State of New Jersey. 

7. Defendant says that the attempted marriage of the 
defendant to the said Ralph Charnock has never been ter¬ 
minated by death or a decree of divorce, but further answer- 
inn-, savs that the said marriage was not valid and binding 
but was null and void ab initio. Further answering, de¬ 
fendant says that prior to her marriage to the plaintiff, 
David Fillmore Smith, she, the defendant, procured the 
services ofi the said plaintiff, who is and was a law- 
7 yer, to represent Ralph Charnock before the 
Supreme Court of the District of Columbia holding 
a criminal term. That the said Ralph Charnock was sen¬ 
tenced to the penitentiary for a period of two years. She 
says that after said sentence, and while the said Charnock 
was serving the sentence she first discovered that Char- 
nock's divorce from the said Carlotta K. Charnock was 
not absolute and final at the time of the attempted mar¬ 
riage between this defendant and the said Ralph Charnock 
and that she then determined never to live with Ralph 
Charnock as his wife thereafter. That she told the plain¬ 
tiff, David Fillmore Smith, that she had then discovered 
that Charnock was not divorced at the time of her at¬ 


tempted marriage and that she later obtained a copy of 
the decree of Charnock's divorce and asked the plaintiff 
his professional advice as to whether she was married to 
Charnock or not. The said plaintiff, David Fillmore 
Smith, took the said decree and told her that he would 
examine the law in the matter and let her know. Later 
said plaintiff told her that she was not married to said 
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Charnock as he had never been divorced from his first 
wife at the time of the attempted marriage to the defend¬ 
ant, and that he had gone into the matter sufficiently to 
tell her that she was free to marry anyone she pleased. He¬ 
lving on said advice as to the nullitv of said marriage she 
consented to marry the plaintiff herein and qn July 31, 
1926, she and the plaintiff herein were married as herein¬ 
above set forth. The plaintiff herein is and y*as at the 
time of said marriage and at the time this defendant and 
the said plaintiff met a member of the bar of; this court 
practicing before the courts and fully acquainted with the 
relationship of said Charnock to this defendant and he, 
as attornev for the defendant and as her lawveih examined 

4 \ 7 

the law in regard to her attempted marriage to jsaid Ralph 
Charnock and advised her that she was not married. The 
said plaintiff was acquainted with all the facts! of the de¬ 
fendant’s marriage to Charnock before his mar* 

8 riage to the defendant on Julv 31, 1926. It was 
his determination, at that time, when he investigated 
the matter that the defendant's attempted marriage to 

Charnock was illegal, void and of no effect. 

Wherefore, having fully answered the plaintiff’s bill of 
complaint tlie defendant prays: 

1. That this cause be dismissed. 

2. That the defendant’s marriage to the plaintiff, David 
Fillmore Smith, be decreed valid and existing] 

GERTRUDE ANTOINETTE! SMITH. 


H. WINSIIIP WHEATLEY, Jr., 

Aftorney for Defendant , 

Appointed to Defend. 

District of Columbia, $s: 


Gertrude Antoinette Smith being first dulvi sworn on 
oath deposes and says that she lias read the answer to the 
bill of complaint by her subscribed and that |she knows 
the contents thereof, that she verily believed the facts 
stated therein to be true. 

GERTRUDE ANTOINETTE I SMITH. 


i 

I 

i 
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Subscribed and sworn to before me this 29th day of July, 
1930. 

[notarial seal.1 SARAH W. LEE. 

Commission exp. 10/19, 33. 

Service acknowledged this 29th dav of Julv, 1930. 

J EAX M. ’ BOAR OMAN, 

Atty. for Plaintiff. 

9 Plaintiff's Requests for Special Findings of Fact 
and Conclusions of Laic in Above-entitled Cause. 

Filed February 16, 1931, as of Dec. 6, 1930. 


Plaintiff considering the facts hereinafter set forth to 

v. 

be proven and deeming them essential to the due presenta¬ 
tion of his case, requests the court to find the same as set 
forth herein, and upon those facts to make conclusions of 
law as follows: 

1. That the plaintiff, David Fillmore Smith, is a citizen 
of the United States and has been a resident of the District 
of Columbia for 27 years last past. 

2. That the defendant, Gertrude Antoinette Smith, is a 
citizen of the United States and is and has been a resident 


of the District of Columbia since the year 1925. 

3. That on July 31, 1926, the plaintiff and defendant at¬ 
tempted to contract a legal marriage in the District of 
Columbia, and on the same day the rites of marriage were 
celebrated between plaintiff and defendant by the Rever¬ 
end Jason Xoble Pierce, a minister of the gospel, who had 
been authorized so to do by a license issued by the Clerk 
of the Supreme Court of the District of Columbia. 

4. That plaintiff and defendant lived together as hus¬ 
band and wife in the District of Columbia from July 31, 
1926, until April 12. 1930. That no children have been 
born to plaintiff and defendant. 

5. That on February 15, 1921, the defendant, 
10 Gertrude Antoinette Smith, attempted to contract 
a legal marriage with due legal ceremony with one 
Ralph Charnock at the City of Providence, Rhode Island. 
That on February 15, 1921, and for some time prior thereto 
the defendant herein and said Ralph Charnock were citi- 
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zens and residents of the Commonwealth of Massachusetts, 
and on Februarv 15, 19-1 the defendant herein! and said 
Ralph Charnock journeyed from the Commonwealth of 
Massachusetts to Providence, Rhode Island, foij the sole 
purpose of having a marriage ceremony performed be¬ 
tween them in due form of law and with the intention on 
the part of both of them of immediately returning to the 
Commonwealth of Massachusetts to live and cbhabit as 
husband and wife. On February 15, 1921, thej rites of 
marriage with due legal ceremony were celebrated between 
the defendant and said Ralph Charnock by the Reverend 
Frederick S. Penfold, a minister of the gospel 'at Prov¬ 
idence, Rhode Island, in accordance with the ritbs of tlie 
Episcopal Church and in conformity with the laws of the 
State of Rhode Island. That immediately following said 
marriage ceremonv on Februarv 15, 1921, the defendant 
and said Ralph Charnock returned to the Commonwealth 
of Massachusetts, where they continuously and openly re¬ 
sided and cohabited together as husband and j wife in 
various places with- said Commonwealth of Mjassachu- 

setts for a period of approximately two (2) years im- 
mediatelv after Februarv 15, 1921. That the defendant 
herein entered into said marriage rites and ceremony with 
said Ralph Charnock in good faith on her part and in the 
full belief that a prior marriage of said Ralph Charnock 
had been dissolved by a decree of divorce, and thej defend¬ 
ant herein continued to live and cohabit with the said 
Ralph Charnock as his wife in good faith upon her part 
continuously from February 15, 1921 until the latter part 
of the vear 1923 within the Commonwealth of Massachu- 
setts. i 

6. That said Ralph Charnock had been previously mar¬ 
ried to one Carlotta K. Charnock on June 26, 1910 
11 in the Commonwealth of Massachusetts. That on 
August 4, 1920, said Ralph Charnock, who Was then 
a resident of the Commonwealth of Massachusetts^ within 
and for the County of Norfolk, filed a libel in the Superior 
Court of the Commonwealth of Massachusetts, within and 
for the County of Norfolk, against his wife, the said Car¬ 
lotta K. Charnock, for the cause of adultery on the! part of 
his said wife. That said Carlotta K. Charnock was per¬ 
sonally served with process in said cause and after due 
proceedings, the said cause came on for final hearing with 
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tlie result that 1 on December 9, 1920, the Superior Court 
of the Commonwealth of Massachusetts, within and for 


the Countv of Norfolk, entered of record a decree nisi in 


said cause as follows: 


“In the above entitled libel for divorce, after due hear¬ 
ing, it is ordered, adjudged and decreed that the said 
Ralph Charnock be and In* hereby is divorced from the 
bonds of matrimony between him and the said Carlotta K. 
Charnock for the cause of adultery on the part of said 
Carlotta K. Charnock, as alleged in said libel; this decree 
to become absolute after the expiration of six months from 
the entry hereof, unless the court shall have, for sufficient 
cause, upon the application of any party interested, other¬ 
wise ordered." 


Thereafter on June 10, 1921. and after the expiration of 
six months from the entry of said decree nisi, the court 
not having for sufficient cause on the application of any 
party interested otherwise ordered, the aforesaid decree 
nisi became absolute according to the statute in such case 
made and provided, which is Section 21 of Chapter 208 of 
Massachusetts General Laws of 1921. That the aforesaid 
decree is still in full force and effect and stands unreversed, 
and is entitled to full faith and credit in the District of 
(Vdumbia. 

7. That during all of the time the defendant herein and 
said Ralph Charnock lived and cohabited together as hus¬ 
band and wife within the Commonwealth of Massachusetts 


from and after February 15, 1921, they held themselves 
out to their relatives, friends and acquaintances as being 
husband and wife and they were known and reputed as 
such in the Commonwealth of Massachusetts. 

12 That in the latter part of the year 1923 the de¬ 
fendant ; herein and said Ralph Charnock moved 
from the Commonwealth of Massachusetts and thereafter 


resided and cohabited together as husband and wife in 
Bridgeport, Connecticut, New York City, New York, New¬ 
ark, New Jersey, Camden, New Jersey, Philadelphia, 
Pennsylvania, Atlantic City, New Jersey and in the Dis¬ 
trict of Columbia until some time in the vear 1925. when 
they separated. That the defendant herein and said Ralph 
Charnock resided and cohabited together as husband and 
wife in Atlantic City, State of New Jersey, for a period 
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of approximately one year in 1924 and 1925, and during 
the whole of said period openly held themseljves out as 
being husband and wife and were known and reputed to be 
such by their relatives, friends and acquaintances with 
whom they came in contact. j 

8. That Section 6, Chapter 207, of Massachusetts Gen¬ 
eral Laws of 1921, which was in full force andj effect dur¬ 
ing all of the time the defendant herein and said Ralph 
Charnock lived and cohabited together as hnjsband and 
wife within the Commonwealth of Massachusetts, from 
and after February 15, 1921, provides as follows: 

“If a person, during the lifetime of a husband or wife 
with whom the marriage is in force, enters into a subse¬ 
quent marriage contract with due legal ceremony and the 
parties thereto live together thereafter as hnjsband and 
wife, and such subsequent marriage contract was entered 
into by one of the parties in good faith, in the! full belief 
that the former husband or wife was dead, that the former 
marriage had been annulled bv a divorce, or without knowl- 
edge of such former marriage, they shall, after the impedi¬ 
ment to their marriage has been removed bvjtlie death 
or divorce of the other party to the former mprriago, if 
they continue to live together as husband and wife in good 
faith on the part of one of them, be held to have been 
legally married from and after the removal of such impedi¬ 
ment, and the issue of such subsequent marriage shall be 
considered as the legitimate issue of both parents.’’ 

| 

9. That said Ralph Charnock was sentenced by the Su¬ 
preme Court of the District of Columbia to Ljorton Re¬ 
formatory on July 21, 1925 to a term of two (2) years, 
was paroled on May 18, 1926 and reported to thht institu¬ 
tion until February 26, 1927, when he \^as given 

13 final discharge. That at the time of the attempted 
marriage between plaintiff and defendant on July 
31, 1926, the previous marriage of the defendant to said 
Ralph Charnock had not been terminated by death or a 
decree of divorce or nullity. 

j 

Conclusions of Law 

1. As conclusion of law, the court is of opinioiji that the 
marriage rites celebrated between the defendant and Ralph 
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Charnock on February 15, 1921 at Providence, Rhode 
Island, although in due form of law, was ineffectual to and 
did not make said parties husband and wife by reason — the 
fact that said Charnock was then still lawfully married to 
Carlotta K. Charnock. 

2. That tlie defendant herein became the lawful wife of 
Charnock from and after June 10, 1921, by force and virtue 
of Section 6, Chapter 207 of Massachusetts General Laws 
of 1921, which said marria.ee had not been terminated by 
death or a decree of divorce or nullity on July 31, 1926. 

3. That the defendant and said Charnock became hus¬ 
band and wife under the laws of the State of Xew Jersey 
by virtue of a common law marriage. 

4. That plaintiff and defendant herein are not and never 
have been husband and wife. 

5. That this court has jurisdiction of the parties and 
subject matter and plaintiff is entitled to the relief prayed 
in the bill, as amended. 

DAVID FILLMORE SMITH, 

Plaintiff. 

Xo objection to filing. 

II. AVI X SHIP WHEATLEY, Jr., 

Attorney Appointed to Defend. 


December 6, 1930. 


Order. 


The Clerk is directed to file the foregoing requests as of 
December 6, 1930, now for then. 

JESSE C. ADKIXS, 

Justice. 


14 Find hips of Fact and Conclusions of Laic. 

Filed December 22, 1930. 

=**#*#** 

The Court makes the following findings of fact: 

1. Plaintiff, David Fillmore Smith, is a citizen of the 
United States and has been a resident of the District of 
Columbia for 27 years last past. 

2. Defendant, Gertrude Antoinette Smith, is and has 
been a resident of the District of Columbia since the vear 
1925. 
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3. On July 31, 1926 plaintiff and defendant! attempted 
to contract a legal marriage in the District of; Columbia, 
and on July 31, 1926 the rites of marriage were! celebrated 
between plaintiff and defendant by the Reverend Jason 
Noble Pierce, a minister of the Gospel, who lmjd been au¬ 
thorized so to do by a license issued by the clerk of the 
Supreme Court of the District of Columbia. j 

4. Plaintiff and defendant lived together as husband 
and wife in the District of Columbia from July 31, 1926 
until April 12, 1930. No children have been born to plain¬ 
tiff and defendant. 

5. On February 15, 1921 defendant, Gertrude Antoinette 

Smith, attempted to contract a legal marriage with 
15 one Ralph Charnock at the city of providence, 

Rhode Island. On February 15, 1921 and for some 
time prior thereto defendant herein and said Ralph Char¬ 
nock were residents of Massachusetts, and on; said day 
defendant herein and Ralph Charnock journeyed from 
Massachusetts to Providence, Rhode Island for the sole 
purpose of having a marriage ceremony performed be¬ 
tween them in due form of law and with the intention on 
the part of both of them of immediately returning to Mas¬ 
sachusetts to live and cohabit as husband and wife. On 
February 15, 1921 the rites of marriage with jdue legal 
ceremony were celebrated between defendant land said 
Ralph Charnock by the Reverend Frederick S. Penfold, a 
minister of the Gospel, at Providence, Rhode jlsland, in 
accordance with the rites of the Episcopal Clin rich and in 
conformity with the laws of the state of Rhocjie Island. 
Immediately following said marriage ceremony, on the 
same day, defendant and said Charnock returned ;to Massa¬ 
chusetts where they continuously and openly resided and 
cohabited together as husband and wife in various places 
within Massachusetts for a period of approximately two 
years immediately after February 15, 1921. defendant 
herein entered into said marriage rites and cerenjiony with 
said Ralph Charnock in good faith on her part and without 
any knowledge on her part of any impediment to! the mar¬ 
riage of Charnock to her. Defendant herein continued to 
live and cohabit with said Ralph Charnock as! his wife 
continuously from February 15, 1921 until the letter part 
of 1923 within the Commonwealth of Massachusetts. 
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6. Said Ralph Charnock had been previously married to 
one Carlotta K. Charnock on June 26, 1910 in the Com¬ 
monwealth of Massachusetts. On August 4, 1920 said 
Ralph Charnock, then a resident of Massachusetts, filed 
a libel in the Superior Court of.Massachusetts, within and 
for the county of Norfolk, against his wife, said Carlotta 
K. Charnock, for the cause of adultery on the part 


of his said wife. Said Carlotta K. Charnock was 


personally served with process in said cause and 
after due proceedings said cause came on for trial hearing 
with the result that on December 9, 1920 the Superior 
Court of Massachusetts entered of record a decree nisi in 


said cause as follows: 


44 In the above entitled libel for divorce, after due hear¬ 
ing, it is ordered, adjudged and decreed that the said 
Ralph Charnock be and he hereby is divorced from the 
bonds of matrimonv between him and the said Carlotta 
K. Charnock for the cause of adultery on the part of the 
said Carlotta Iv. Charnock, as alleged in said libel: this 
decree to become absolute after the expiration of six 
months from the entry hereof, unless the Court shall have, 
for sufficient cause, upon the application of any party inter¬ 
ested, otherwise ordered.” 


Thereafter on June 10, 1921 and after the expiration of 
six months from the entry of said decree nisi the Court 
not having for sufficient cause on the application of any 
party interested otherwise ordered, the aforesaid decree 
nisi became absolute according to the statute, which is 
section 21 of chapter 208 of Massachusetts General Laws 
of 1921. The aforesaid decree of the Superior Court of 
the Commonwealth of Massachusetts is still in full force 
and effect and stands unreversed. 

7. During all of the time defendant herein and said 
Ralph Charnock lived and cohabited together as husband 
and wife within the Commonwealth of Massachusetts after 
Februarv 15, 1921 thev held themselves out to their rela- 
tives, friends,: and acquaintances as being husband and 
wife, and were known as such in the Commonwealth of 
Massachusetts. In the latter part of 1923 defendant here¬ 
in and said Ralph Charnock moved from the Common¬ 
wealth of Massachusetts, and thereafter resided and co¬ 
habited together as husband and wife in Bridgeport, Con- 
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necticut, New York City, New York, Newark, New Jersey, 
Camden, New Jersey, Philadelphia, Pennsylvania, Atlan¬ 
tic City, New Jersey, and in the District of Coluimhia until 
1925 when they separated. The defendant herein 
17 and said Ralph Charnock resided and cohabited to¬ 
gether as husband and wife in Atlantic dhtv, state 
of New Jersey for a period of approximately ope year in 
1924 and 1925, and during the whole of said period openly 
held themselves out as being husband and wife,j and were 
known and reputed to be such by their relatives, friends, 
and acquaintances with whom they came in contjact. 

8. Section G, chapter 207 of Massachusetts Genjeral Laws 
of 1921, which was in full force and effect during! all of the 
time defendant herein and said Ralph Charnock dived and 
cohabited together as husband and wife within |the Com¬ 
monwealth of Massachusetts, from and after February 15, 
1921, provides as follows: 


“If a person, during the lifetime of a husband or wife 
with whom the marriage is in force, enters into! a subse¬ 
quent marriage contract with due legal ceremony and the 
parties thereto live together thereafter as husband and 
wife, and such subsequent marriage contract wajs entered 
into by one of the parties in good faith, in the full belief 
that the former husband or wife was dead, that tlie former 
marriage had been annulled by a divorce, or without knowl¬ 
edge of such former marriage, they shall, after th^ impedi¬ 
ment to their marriage has been removed by the jdeath or 
divorce of the other party to the former marriagy, if they 
continue to live together as husband and wife in gjood faith 
on the part of one of them, be held to have beqn legally 
married from and after the removal of such impediment, 
and the issue of such subsequent marriage shall! be con¬ 
sidered as the legitimate issue of both parents.” j 


Section 10, chapter 207 of Massachusetts General Laws 
of 1921 (amending in part section 10, chapter 151 df Massa¬ 
chusetts General Laws of 1902) provides as follojws: 


“If any person residing and intending to continue to 
reside in this commonwealth is disabled or prohibited from 
contracting marriage under the laws of this commonwealth 
and goes into another jurisdiction and there contracts a 
marriage prohibited and declared void by the laws of this 


i 

I 
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commonwealth, such marriage shall be null and void for 
all purposes in this commonwealth with the same effect 
as though such prohibited marriage had been entered into 
in this commonwealth.” 

18 9. Said Ralph Charnock was sentenced by the 
Supreme Court of the District of Columbia to Lor- 

ton Reformatory on July 21, 1925 to a term of two years, 
was paroled on May 18, 1926, and reported to that institu¬ 
tion until February 26, 1927 when he was given final dis¬ 
charge. At the time of the attempted marriage between 
plaintiff and defendant on July 21, 1926 the previous mar¬ 
riage of defendant to said Ralph Charnock had not been 
terminated by death or a decree of divorce or nullity. 

10. After June 10, 1921 (the day on which Charnock’s 
divorce from Carlotta K. Charnock became absolute) de¬ 
fendant continued to live with him as husband and wife. 
From the evidence I am unable to find that defendant con¬ 
tinued in this relation in good faith. 

To prove her good faith plaintiff relied solely on her 
testimony. She signed two separate answers, and was on 
the stand twice. Her answers were conflicting, and her 
testimony was very confused and contradictory. From 
the evidence I And the following: 

While applying for the marriage license in Providence, 
Rhode Island: Charnock described himself as divorced. 
This was a surprise to defendant but she did believe that 
Charnock was divorced. About a month after the mar¬ 
riage ceremony while Charnock was drunk defendant up¬ 
braided him, and lie replied that she could leave whenever 
she wanted to because he had not secured an absolute di¬ 
vorce from his prior marriage. On becoming sober Char¬ 
nock repudiated his drunken statements and said as a 
matter of fact lie was divorced. This occurred several 
times. Defendant was unable to determine in her own 
mind what the truth was; she was suspicious that Char- 
nock's statements while drunk were correct but hesitated 
to investigate the matter. She flnallv stated that she con- 
tinned to live with Charnock not knowing what the facts 
were about his prior divorce and not caring particu- 

19 larlv whether their marriage should come to an end 
because he had not been validly divorced from his 

former wife. 



17 


DAVID F. SMITH VS. GERTRUDE A. SMITH 

Upon this evidence I am unable to find that defendant’s 
life with Charnock either before or after June 10, 1921 was 
in good faith within the meaning of those words as used 
in the Massachusetts law herein mentioned. 

11. There is no evidence in the case as to thejgood faith 

of Charnock in continuing to live with defendant as hus¬ 
band and wife after June 10, 1921. i 

12. It was not proven that defendant and j Charnock 

while living together as husband and wife in Njew Jersey 
and the District of Columbia intended to remain perma¬ 
nently in either of those places. j 

i 

i 

Conclusions of Law. 

Upon the foregoing facts I conclude: 

1. That the marriage of defendant with Ralph Char¬ 

nock did not become valid under section 6, chapter 207 of 
the Massachusetts General Laws of 1921 because of their 
continued living together as husband and wife dfter June 
10, 1921. “ “ j 

2. That the marriage of defendant and Ralph j Charnock 
was not validated as a common law marriage eithjer in New 
Jersev or the District of Columbia. 

v i 

3. That section 10, chapter 207 of the Massachusetts 
General Laws of 1921 has no application to this case. 

4. That the performance of the marriage ceremony be¬ 
tween plaintiff and defendant set forth in Finding 3 re¬ 
sulted in a valid marriage. 

It follows therefore that plaintiff’s petition is not 
proven. j 

Plaintiff has given no evidence as to whethjer Ralph 
Charnock continued to live with defendant as hus- 
20 band and wife after June 10, 1921 in good faith on 
his part. 

If after removal of the impediment to the marriage 
either party continued in the marriage relation! in good 
faith the marriage became validated. 

If plaintiff wishes to take evidence on the question of 
good faith on the part of Ralph Charnock the casje may be 
reopened for that purpose; otherwise I will sign!a decree 
dismissing the bill and making proper allowances to de¬ 
fendant’s attorney. 

December 19, 1930. JESSE C. ADKINS, 

Justice. 

j 
I 
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Amendment to Bill of Complaint, as Amended. 
Filed December 22, 1930. 


Now comes the plaintiff, David Fillmore Smith, by leave 
of Court first had and obtained, and amends paragraph five 
(5) of the bill of complaint, as amended, to read as follows: 

5. That the plaintiff is informed, believes, and expects to 
prove at the trial of this cause that on, to-wit, February 15, 
1921, the defendant contracted a marriage with one Ralph 
Charnock in due form of law at Providence, State of Rhode 
Island, which said marriage was formally celebrated and 
registered in accordance with the laws of the State of Rhode 
Island; that the said Ralph Charnock had been previously 
married to oneiCarlotta K. Charnock, but that on, to-wit, 
December 9, 1920, he had obtained in the Superior Court 
of the Commonwealth of Massachusetts within and for the 
County of Norfolk a decree nisi divorcing him from the 
bonds of matrimonv between him and the said Carlotta K. 
Charnock, which said dcree nisi became absolute and 
final on, to-wit, June 10, 1921; that the defendant herein 
and said Ralph 1 Charnock entered into the aforesaid mar¬ 
riage in good faith and in the full belief that the aforesaid 
former marriage of the said Ralph Charnock had been dis¬ 
solved by a decree of divorce; that immediately following 
their aforesaid marriage, on the same day, the defendant 
herein aiid said Ralph Charnock established their 
22 matrimonial domicile in the Commonwealth of 
Massachusetts and there continuously lived and co- 
habited together as husband and wife, in good faith on the 
part of the defendant herein and said Ralph Charnock, or 
one of them, for a long period of time, to-wit, two (2) years 
occurring immediately after February 15, 1921; and that by 
virtue and force of Section 6, Chapter 207, of Massachu¬ 
setts General Laws of 1921, the defendant herein and said 
Ralph Charnock became and were legally married from 
and after the removal of the impediment existing at the 
time of their attempted ceremonial marriage. 

DAVID FILLMORE SMITH, 

Plaintiff. 
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i 

District of Columbia, ss: 

I 

I, David Fillmore Smith, being first duly sWorn, upon 
oath depose and say that 1 have read the foregoing amend¬ 
ment to the bill of complaint, as amended, and know the 
contents thereof; that the statements contained therein are 
true to the best of my knowledge, information and belief. 

DAVID FILLMORE SMITH, 

Plaintiff. 

i 

i 

Subscribed and sworn to before me this 22d day of De¬ 
cember, 1930. j 

EVELYN R. POTTERTjON, 

[seal.] Notary Public, D. C. 

Let this amendment to the bill of complaint, as amended, 
be filed. I 

JESSE C. ADKINS, 

\ Justice. 

23 Plaintiff's Request to Vacate Certain Findings of 
Fact and Conclusions of Laic and to il take Addi¬ 
tional Special Findings of Fact and New Conclusions of 
Law in the Above Cause. 

Filed January 8, 1931. 

# # # • « # # 


Now comes the plaintiff, David Fillmore Smith; upon the 
conclusion of the whole evidence and moves this Honorable 
Court to vacate and set aside findings of fact numbered ten 
(10), eleven (11) and twelve (12) and the whole jof the ex¬ 
isting conclusions of law, and to make additional special 
findings of fact and new conclusions of law in the above 
cause as follows: 


10. Upon the whole evidence I find that the defendant 
lived and cohabited with the said Ralph Charnocjk as hus¬ 
band and wife in good faith upon her part continuously 
from February 15, 1921 until July 1925, when tile parties 
separated. 

11. Upon the whole evidence I find that Ralph Charnock 
entered into the marriage ceremony at Providence, Rhode 
Island, in good faith on his part and in the full belief that 
his prior marriage to Carlotta K. Charnock had jbeen dis- 


i 
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solved bv a decree of divorce. That eontinuouslv from Feb- 
• * 

ruary 15, 1921 until July 1925 Ralph Charnock recognized 
and acknowledged the defendant to be his wife. I find that 
Ralph Charnock’s life with the defendant before and after 
June 10, 1921 was in good faith within the meaning of those 
words as used in the cited Massachusetts law herein. 
24 12. I also find that Ralph Charnock was perma¬ 

nently employed in various capacities at the Ambas¬ 
sador Hotel in Atlantic Citv, Xew Jersev from January 
until May 1924; that the defendant was employed as a nurse 
in said City and State in 1924 and 1925; that the defendant 
and Ralph Charnock moved to the State of Xew Jersey for 
the purpose of obtaining employment ; that during all of the 
time the defendant and Charnock resided in the State of 

Xew Jersev tliev had no residence or domicile at anv other 
* * » 

place and both intended to remain in said State as long as 
employment could be obtained therein. I find that the de¬ 
fendant and Charnock were permanent residents of the 
State of New Jersey in 1924 and part of 1925. 

Conclusions of Law. 


1. That the marriage of defendant to Ralph Charnock 
became valid by force and virtue of section 6, chapter 207, 
of Massachusetts General Laws of 1921 because of their 
continued living together as husband and wife in good faith 
on the part of at least one of them from and after June 
10, 1921. 

2. That a common law marriage was effected between de- 

fondant and Ralph Charnock under the laws of the State 

of Xew Jersev. 

% 

3. That section 10, chapter 207, of Massachusetts General 
Laws of 1921 has no application to this case. 

4. That the marriage ceremony performed between plain¬ 
tiff and defendant on Julv 31 1920 did not result in a valid 

• 7 

marriage, and plaintiff and defendant are not, and never 
were, husband and wife. 

5. It follows therefore that plaintiff is entitled to a decree 
for the relief prayed in the bill, as amended. 

Respectfullv submitted, 

DAVID FILLMORE SMITH, 

Plaintiff. 


January S, 1931. 
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Memorandum of Opinion. 

i 

i 

I 

Filed January 21,1931. 

i 

« # * * # ! * 

j 

At plaintiff's request this case was reopened; to enable 
plaintiff to prove that defendant’s former husbhnd Char- 
nock lived with her as husband and wife in good faith after 
June 10, 1921, the date Charnock’s decree became! final. 

There was nothing new in the evidence. It ! consisted 
merely of evidence to show that defendant and jCharnock 
lived together as husband and wife from the datb of their 
marriage until their separation in the District of Columbia. 
This evidence does not convince me that Charriock lived 
with defendant after June 10, 1921 in good faith on his 
part. j 

After the hearing just mentioned plaintiff shotved me a 
letter from defendant to him in which she repudiated her 
testimony theretofore given to the effect that Chaifnock had 
told her while drunk of his former marriage, andj had told 
her at the same time that the divorce was not final. At 
plaintiff’s request the case was again reopened t|o permit 
defendant to again testify. I 

Defendant then confirmed the letter just mentioned. On 
cross examination bv the Court she was unable to jgive anv 
reason for having testified falselv in the first instance. 

• * j 

In my judgment at the time she gave hei] original 
26 testimony she did not re-lize its importance. The 
testimony now sought to be repudiated was; brought 
out on cross examination. At the time she gave that testi¬ 
mony she impressed me as telling the truth. With much 
reluctance I am forced to sav that I do not believb her re- 
traction and therefore I will not change the findings of fact. 

At the last hearing I requested counsel to subpoena Mrs. 
Lyle E. Dow but on reflection I think it is not njecessary 
to do this and therefore, so far as I am concerned, I will 
close the case with this memorandum. 

January 19, 1931. | 

JESSE C. ADKINS, 

Justice. 


25 
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27 Exceptions of Plaintiff to Special Findings of Fact 
and Conclusions of Law in Above Cause. 

Filed January 27, 1931. 
#*#**#* 


Now comes the plaint ill, David Fillmore Smith, and sub¬ 
mits liis exceptions to the special findings of fact and con¬ 
clusions of law entered by the Court in the above cause as 
follows: 

Exception 1. Exception is hereby made to the failure of 
the Court upon the whole evidence to find that the defend¬ 
ant lived and cohabited with Ralph Charnock as husband 
and wife in good faith upon the part of the defendant from 
Februarv 15, 1921 to July 1925. 

Exception 2. Exception is hereby made to the failure of 
the Court upon the whole evidence to find that the defend¬ 
ant lived and cohabited with Ralph Charnock as husband 
and wife in good faith upon the part of the defendant from 
and after June 10, 1921. 

Exception 3. Exception is hereby made to the failure of 
the Court upon the whole evidence to find that Ralph Char¬ 
nock entered into the marriage ceremonv of Februarv 15, 
1921 with the defendant in good faith upon his part and 
in the full belief that his prior marriage to Carlotta K. 
Charnock had been dissolved by a decree of divorce and 
that Ralph Charnock continued to live and cohabit with 
the defendant as husband and wife in good faith upon his 
part from February 15, 1921 until 1925. 

28 Exception 4. Exception is hereby made to the fail¬ 
ure of the Court to find that the defendant and Ralph 
Charnock were permanent residents of the State of Xew 
Jersey in 1924 and part of 1925. 

Exception 5. Exception is hereby made to the failure and 
refusal of the Court upon the whole evidence to strike out 
the whole of findings ten (10), eleven (11) and twelve (12) 
upon the ground that said findings are clearly and mani¬ 
fest! v wrong and against all the evidence. 

Exception 0. Exception is hereby made to the failure 
and refusal of the Court to make additional special find¬ 
ings unon the evidence taken in this cause since the case 
was reopened and the bill amended by leave of Court. 
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Exception 7. Exception is hereby made to the whole of 
paragraphs one (1), two (2) and four (4) of the conclu¬ 
sions of law upon the ground that upon the whole evidence 
they and each of them are clearly erroneous in pbint of law. 

Exception 8. Exception is hereby made to the failure and 
refusal of the Court to make special findings of fact and 
conclusions of law in accordance with plaintiff|S requests 
for special findings of fact and conclusions of law presented 
to the Court on December 6, 1930 and January |8, 1931. 

Exception 9. Exception is hereby made to the failure and 
refusal of the Court to hold as matter of law that the at- 

i 

tempted marriage between plaintiff and defendant on July 
31, 1926 to have been null and void in accordance with the 
prayers of the bill, as amended. 

Exception 10. Exception is hereby made to the failure 
and refusal of the Court to find that the defendant and 
Ralph Charnock were husband and wife on Julv 31, 1926. 

DAVID FILLMORE SMITH, 

Plaintiff. 

29 H. Winship Wheatley, Jr., Esq., j 

Attorney Appointed to Defend, 


Denrike Building. 


Dear Sir: 


Please take notice that the foregoing exceptions will be 
for hearing before Mr. Justice Adkins on Tuesday, Janu¬ 
ary 27, 1931 at 10 o’clock in the forenoon, or as sjoon there¬ 
after as counsel mav be heard. 

DAVID FILLMORE SMITH, 

Plaintiff. 

Service of a copy of the foregoing exceptions hnd notice 
of hearing admitted this 26th day of Januarv, 1931. 

H. WINSHIP WHEATLEY, |Tr., 

Attorney Appointed to Defend. 

i 

30 Order Overruling Exceptions to Special Findings of 

Fact and Conclusions of Law. 


Filed January 27, 1931. 


Upon consideration of Plaintiff’s exceptions to the 
special findings of fact and conclusions of law filed herein 
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the 27tli clav of January 1931, it is bv the Court this 27th 
dav of Januarv, 1931, 

Ordered that said exceptions and each of them be and 
the same hereby are overruled. 

JESSE C. ADKINS, 

Justice. 

31 Final Decree Dismissing Bill as Amended. 

Filed January 27, 1931. 

******* 


This cause coniine: on for consideration bv the Court 
upon the bill of complaint, as amended, the answer of the 
defendant, and upon the testimony, depositions and stipu¬ 
lations in behalf of the respective parties, and the same 
having been presented by counsel and considered by the 
Court, it is bv the Court this 27th dav of January 1931, 
Adjudged, ordered and decreed that the bill of complaint, 
as amended, be and the same hereby is dismissed. 

It is further adjudged, ordered and decreed that, within 
sixty days from this date, the plaintiff pay to the attorney 
appointed to defend a counsel fee in the sum of two hun¬ 
dred fiftv dollars. 

JESSE C. ADKINS, 

Justice. 


From the foregoing decree, the plaintiff, in open court, 
appeals to the Court of Appeals of the District of Co¬ 
lumbia : and the penalty of the undertaking for costs in 
said appeal is fixed in the maximum penalty of $100, with 
leave to deposit $30. in cash in the registry of this court 
in lieu of undertaking. 

JESSE C. ADKINS, 

Justice. 


Memoranda. 


February 16, 1931.—Bond ($100) on appeal approved 
and filed. 

Bill of Exceptions riled. 

32 Assignments of Error on Appeal of Plaintiff. 

Filed February 16, 1931. 

******* 

Appellant respectfully submits that the Court commit¬ 
ted manifest error in the following particulars; 
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1. Iii dismissing plaintiff’s bill, as amended. 

2. In not holding that the defendant and Ralph Char- 

nock became husband and wife by virtue of section six (6) 
of Chapter two hundred seven (207) of Massachusetts 
General laws of 1921. j 

3. In holding that the defendant and Ralph Charnock 

did not become husband and wife under the lgws of the 
Commonwealth of Massachusetts. j 

4. In not holding that the defendant and Ralph Char¬ 
nock were married according to the requirements of the 
common law in the State of New Jersey. 

5. In holding that the defendant and Ralph! Charnock 
did not become husband and wife in accordance with the 
requirements of the common law in the State of New 
Jersev. 

* I 

6. In not holding that defendant and Ralph j Charnock 
were husband and wife on July 31, 1926. 

7. In failing to pass a decree declaring the jattempted 
marriage between plaintiff and defendant on July 31, 1926, 
to have been null and void. 

8. In failing to find that the defendant!continued 
33 to live and cohabit with Ralph Charnock gs husband 
and wife in good faith upon the part of 'defendant 
from February 15, 1921, until June 1925. 

9. In failing to find that the defendant continued to live 

and cohabit with Ralph Charnock as husband aiid wife in 
good faith upon the part of defendant from and after June 
10,1921. j 

10. In failing to find that Ralph Charnock entered into 
the marriage ceremony with defendant on February 15, 
1921, at Providence, Rhode Island, in good faith) upon the 
part of Ralph Charnock. 

11. In failing to find that Ralph Charnock continued to 
live and cohabit with defendant as husband an|d wife in 
good faith upon the part of Ralph Charnock from Febru¬ 
ary 15, 1921 until June 1925. 

12. In failing to find that Ralph Charnock continued to 

live and cohabit with defendant as husband and wife in 
good faith upon the part of Ralph Charnock from‘and after 
June 10, 1921. j 

13. In failing to vacate and set aside findings;ten (10), 

eleven (11) and twelve (12) upon all the evidence in the 
cause. ! 
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14. Iii failing:to make additional special findings of fact 
and conclusions of law as required by Supreme Court Rule 
70*4 upon the evidence taken in the cause since the cause 
was reopened. 

15. In failing! to make special findings of fact and con¬ 
clusions in accordance with the several requests of plaintiff. 

16. In making findings of fact ten (10), eleven (11) and 
twelve (12) and conclusions of law one (1), two (2) and 
four (4). 

17. In holding that the performance of the marriage 
ceremony between plaintiff and defendant resulted in a 
valid marriage. 

DAVID FILLMORE SMITH, 

Plaintiff. 

Service of a copy of the foregoing assignments of error 
admitted Februarv 14th, 1931. 

H. WIXSHIP WHEATLEY, Jr., 

Attorney Appointed to Defend. 

34 Memo rand ion. 

March 3, 1931.—Bill of exceptions signed. 

Designation for Record on Appeal of the Plaintiff. 

Filed March 11, 1931. 

******* 


Plaintiff designates the following to constitute the record 
on the appeal aforesaid: 

1. Bill of complaint, as amended. 

2. Answer to bill of complaint, as amendedJ 

3. Plaintiff's request for findings of fact and conclusions 
of law filed December 6, 1930. 

4. Findings of fact and conclusions of law filed December 
22, 1930. 


5. Amendment to bill of complaint, as amended, filed De¬ 
cember 22, 1930. 

6. Plaintiff's request for additional findings of fact and 
conclusions of law filed January 8, 1931. 

7. Memorandum of opinion filed January 21, 1931. 

8. Plaintiff's exceptions to findings of fact and conclu¬ 
sions of law filed Januarv 27, 1931. 
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9. Order overruling exceptions to findings df fact and 
conclusions of law filed January 27, 1931. 

10. Decree dismissing bill, as amended, andj noting of 
appeal. 

11. Memorandum of undertaking for costs on appeal. 

12. Memorandum statement of evidence filed February 

16, 1931. I 

13. Memorandum statement of evidence signed and ap¬ 
proved. 

14. Statement of evidence. 

15. Assignment of errors. 

35 16. This designation. 

DAVID FILLMORE SMITH, 

Plaintiff. 


Service of a copy of the foregoing designation admitted 
this 10th dav of March, 1931. 

H. WIN SHIP WHEATLEY, Jr., 

Attorney Appointed fo\Defend. 

36 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: j 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the Distinct of Columbia, herebv certifv the i foregoing 
pages numbered from 1 to 35, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel, herein filed, copy of which is ]jnade part 
of this transcript, in cause No. 51314 in Equity, wherein 
David Fillmore Smith is Plaintiff and Gertrude Antoinette 
Smith is Defendant, as the same remains upon thb files and 
of record in said Court. 

In testimonv whereof I hereunto subscribe mv inamc and 
affix the seal of said Court, at the City of Washington, in 
said District, this 11th day of April, 1931. j 

[Seal Supreme Court of the District of Colombia.] 

FRANK E. CUNNINGHAM, 

' Clerk. 
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37 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 51314. 

David Fillmore Smith, Plaintiff, 

vs. 

Gertrude Antoinette Smith, Defendant. 


Statement of Evidence. 

At the hearing of the above entitled cause, which began 
on Monday, December 1, 15)30, and was concluded on 
Wednesday, January 7, 1931, before Mr. Justice Adkins, the 
following proceedings were had, evidence offered and re¬ 
ceived, rulings made by the court, and exceptions taken by 
the plaintiff and noted by the court. 

Thereupon to maintain the issues on his part joined, the 
following depositions were offered by plaintiff and re¬ 
ceived in evidence: 


Mrs. Bridget M. Catlin, residing at The Weirs, New 
Hampshire; testified: That she is the mother of the de¬ 
fendant. That defendant’s maiden name was Gertrude 
Antoinette White. That defendant was born at St. Johns, 
Newfoundland. When defendant was a small girl they 
came to Tinted States and settled in Salem, Massachusetts. 
Witness identified photograph marked plaintiff's exhibit 2 
as being photograph of defendant, Ralph Charnoek, her¬ 
self and son, Phillip David White. Photograph was taken 
on automobile trip the four made to Canada. Witness came 
to United States about 23 years ago. Did not live in Salem 
verv long and moved to Lvnn, Massachusetts. Defendant 
continued to live with her in Lynn until she mar- 
38 ried a man named Joseph Pelkey. That marriage 
took place before 1918. Joseph Pelkey was killed 
in the World War. After Pelkey went into army, defend¬ 
ant came back to live with witness at Lynn. After death 
of Pelkey defendant had a job in Boston. That from time 
of Pelkey*s death until her marriage to Ralph Charnoek, 
defendant lived in Massachusetts. Defendant had no home 
at any other place. Witness first met Ralph Charnoek 
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when he came to her house in Lynn to visit heij daughter. 
Witness met him thru defendant. Charnock came to the 
house to visit them several times. Witness rembmbers oc¬ 
casion when defendant and Charnock came to 5 her house 

in Lvnn and both of them told her that thev had! been mar- 
* * 

ried in Providence. Did not know that they were going 

to get married. When they told her witness said all right. 

That it was within a few davs after thev were married that 

thev told her of their marriage. Charnock and!defendant 

soon after their marriage stayed at her home Qver night. 

Soon after their marriage said they were goingjto Boston 

to live. When thev came to her home she treiated them 

right gave them a good feed and sent them off. Defendant 

and Charnock had an apartment in Lowell, Massachusetts, 

consisting of parlor, sitting room and dining robm. Does 

not remember vear thev were married. While idefendant 

« * 

and Charnock were living in Lowell, he was employed at 
Billerica car shop. Does not know how long lib was em¬ 
ployed there, but does not think it was a year.j Witness 
had son working there at same time. Every second week 
defendant and Charnock came down to Lynn to spend the 
afternoon and evening with her and return home. They 
have slept at her house over night. From time defendant 
married Charnock until thev moved to Atlantic jCitv, thev 
lived in Massachusetts as husband and wife. Wfitness al¬ 
ways supposed that they were husband and wife bud never 

knew any difference until defendant heard from 
* 

39 plaintiff. Witness thinks defendant was married to 
Charnock in 1921. Thev lived in Lowell wjiile Char- 
nock was employed at Billerica Car shop. That defendant 
and Charnock appeared to be happily married. They never 
had any children to her knowledge. While defendant and 
Charnock were living in Lowell, the witness, defendant, 
Charnock and her son, Phillip, made a trip to (jkinada in 
Charnock’s Durant automobile. Gone several days and 
left witness off at her home in Lvnn. Witness made only 

* I V 

one trip to apartment of defendant and Chdrnock in 

Lowell. She saw them every other time at her! home in 

•> 

Lynn, Massachusetts. Witness never knew defendant and 
Charnock had moved to Atlantic City until two wcfeks after 
thev got there. Witness visited the defendant and Char- 
nock in Atlantic City in 1925. They had an apartment 
in the Hollywood Apartments there. Her other daughter, 
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Mrs. John L. ; Moring, had a separate apartment in the 
same building. Mrs. Moring lived there with her husband. 
Witness was in Atlantic Citv about a month. Witness 

m/ 

went into Mr. and Mrs. Charnock’s apartment in Atlantic 
City and also saw them in the apartment of her daughter, 
Mrs. Moring. Mr. and Mrs. Charnock were living in At¬ 
lantic City as husband and wife. That she never knew any 
difference. That she had alwavs known them as husband 
and wife from the beginning. The apartments adjoined 
each other in the Hollywood apartments. 

On cross-examination by attorney appointed to defend 
witness stated she did not know Charnock very long before 
he married defendant. Does not think she saw Charnock 
a dozen times before the marriage. Witness was not pres¬ 
ent at Providence marriage ceremonv. Mrs. Moring was 
verv sick in 1925 and defendant was taking care of her. 

While Mrs. Moring was sick, defendant and Char- 
40 nock were living in Mrs. Moring's apartment in At¬ 
lantic City. That defendant and Charnock were then 
living there as; husband and wife. Defendant never told 
her that defendant was married in New Jersev. Witness 
never knew that Charnock was divorced until 1926. That 

the onlv wav witness knew defendant was Charnock’s wife 
* * 

was by reason : of the marriage in Providence, Rhode Is¬ 
land, and that was the marriage defendant told her about. 

On redirect examination witness stated she never asked 
defendant about anv other marriage she contracted with 
Charnock. That up until the time Mr. and Mrs. Charnock 
moved to Atlantic Citv, thev lived somewhere in Massa- 
chusetts. 


William E. Catlin, residing at The Weirs, New Hamp¬ 
shire. testified: That he is a retired employee of the General 
Electric Company and the husband of Bridget M. Catlin. 
He married Mrs. Catlin in November, 1920, and went to 
live at her home, 10 Morrill Place in Lynn, Massachusetts. 
Witness identified plaintiff’s exhibit 2 as being photograph 
of defendant and Ralph Charnock. Witness was working 
dav defendant and Charnock came to the house after their 
marriage. Witness saw both of them when he came home 
from work. That defendant and Charnock introduced them¬ 
selves as Mr. and Mrs. Charnock. Witness was not sure 
but thinks Mr., and Mrs. Charnock staved all night. On 
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the following dav tliev went to Boston so far a^i lie knows. 

That he saw them again about a month or two ljater. Saw 

them when they made their week end call to the house to 

see defendant’s mother. Tliev staved at the house over the 

* * 

weekend. They had their own private room iik the home 

of the witness. Witness never knew anv different but that 

* 

defendant and Charnock were husband and wife. Thinks 
he never saw them for two years after that. Never visited 
them. Never got mail from them. Mrj and Mrs. 
41 Charnock lived in Massachusetts up until the time 
thev went to Atlantic Citv. Did not know! tliev were 
in Atlantic City until he heard they were there!. Witness 
stated that Mr. and Mrs. Charnock appeared to pe happily 
married from the first time he knew them. Never knew 
of their having anv children. Witness never saw anvthing 
in the conduct of Mr. and Mrs. Charnock that wajs different 
from the ordinarv husband and wife. That he temembers 
when Charnock was employed at Billerica car shoji in Massa¬ 
chusetts. He thinks Charnock worked there forimore than 
six months. Mr. and Mrs. Charnock during the! time that 

thev lived in Massachusetts alwavs lived within fwentv-five 
* * [ 

or thirty miles of where defendant’s mother lived in Lynn. 

James John White, residing at 4309 43d Street, Sunny- 
side, Long Island, testified: That he is 25 years of age and 
a brother of the defendant. That he is a newspaper track¬ 
man for a racing publication called, Daily Racing Form. 
Witness identified plaintiff's exhibit 1 as being a photo¬ 
graph of defendant. Her full name is Gertrude Antoinette. 
Witness identified plaintiff’s exhibit 2 as being photograph 
of defendant and her 44 former” husband, Ralph Charnock. 
Witness was born in St. Johns, Newfoundland. He came to 


defendant 
in Salem 


the Lhiited States a number of vears ago with 
and their mother. That thev first went to live 
and then moved to Lynn, Massachusetts. Witness thinks 
defendant lived with their mother up until her (first mar¬ 
riage to Joseph Pelkey. Defendant married Pelkey about 
1916 or 1917. That Pelkey was killed in the World War. 
After his death defendant came back to live with their 
mother at Lynn. That he thinks she continued |to live at 
home until she married Charnock. That he first ltiet Ralph 
Charnock in Lvnn. Charnock seemed to be a prettv 
42 good fellow. Charnock came to his house in Lynn 
often to visit. Does not remember how loiig he con- 
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tinued to visit before the marriage. Witness was living 
home at time defendant married Charnock. Witness first 
heard of the marriage between defendant and Charnock 
when his mother got a telegram from defendant saving that 
they were married. The telegram came from Providence, 
Rhode Island. That shortlv after the telegram defendant 
and Charnock came to his mother’s house. He thinks it 
was a couple of days and not more than a week. That when 
they came to the house defendant and Ralph Charnock in¬ 
troduced themselves as husband and wife. Witness was 

home when thev first came in. It was on a Saturdav or 

* * 

Sundav. It was around 1920 or 1921. Witness was in the 
* 

first or second year high school at the time. After the said 
marriage Charnock got work in Billerica, Massachusetts. 
Charnock worked out there and Mr. and Mrs. Charnock 
went there to live. They lived in Lowell, and Charnock 
used to commute to work at Billerica. That defendant was 
living in Lowell as Charnock’s wife. That Charnock was 
working in the car shop of the Boston and Maine Railroad. 
That Mr. and Mrs. Charnock lived in Lowell pretty near 
a vear. That lie thinks it was immediatelv after thev were 
married that thev went to Lowell to live. That Charnock 
was discharged from the Boston and Maine and then Mr. 
and Mrs. Charnock went to Dorchester, Massachusetts, 
to live. They had an apartment in Dorchester. Witness 
visited them in Lowell. They had a two room apartment. 
A housekeeping apartment. They lived by themselves in 
Lowell. In Dorchester they had a two room apartment. He 
would sav they lived in Dorchester a vear, if not more. 
Witness visited them frequently. Practically every Satur¬ 
dav thev came down to his mother’s home in Lvnn, Massa- 
chusotts. Witness knew them well and knew generally what 
thev were doing and where thev were. That Charnock lost 
his work in Boston and defendant and Charnock went 

43 to Atlantic Citv to live. Thev moved about 1923. 

* • 

That from the time thev were married until thev 

• » 

went to Atlantic Citv both defendant and Charnock had 

lived in 'Massachusetts all the time. Charnock had a car 

and had it registered in Massachusetts. They used to drive 

back and forth. Mr. and Mrs. Charnock alwavs lived within 

fifteen miles of his mother’s home in Lvnn. Witness went 

* 

to Atlantic City to visit Mrs. Moring, now dead. That 
Mrs. Moring then lived on South Rhode Island Avenue 
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in the Hollywood Apartments. That defendant and Char- 
nock had an apartment in same building. Tliajt they were 
still living together as husband and wife. Tliajt he always 
understood from the verv beginning that they were hus- 
band and wife. That he remained in Atlanticj City about 
two weeks or a month. 

Q. And whenever your sister Gertrude and Kalpli Char- 
nock were introduced to any outside people, they were also 
introduced as husband and wife? A. Husband and wife. 
We took it for granted they were husband and jwife. 

i 

i 

Witness stated that Mr. and Mrs. Charnock stiaved at his 

* 

mother's house about a week or two while Charnock was 
out of work in Massachusetts. That they had their private 
room. 

Q. Mr. White from the time you knew Mr.; and Mrs. 
Charnock did they appear to be happily married I A. They 
seemed to be. I 

i 

That he never knew of their having children. That imme- 
diatelv before his sister married Charnock she \yas a resi- 
dent of Massachusetts. That while Charnock was calling 
upon his sister, Charnock was living in a small village called 
South Braintree, which is south of Boston. South Brain¬ 
tree is in Massachusetts. That in 1923 or the latter part of 
1922 his sister told him that she had learned that she mar¬ 
ried Charnock before the divorce was final. That; he drove 
her to Dedham courthouse and waited outsjde. That 
44 she had some papers with her when she panic out, 
but did not tell him what tliev were. 

On cross-examination by the attorney appointed to de¬ 
fend, witness testified Charnock was a resident of Massa¬ 
chusetts before his marriage to defendant. That Charnock 
used to come down to visit his sister before their marriage. 
He is pretty sure they were married in Providence. That 
Mrs. Moring bv letter informed him that Mr. and Mrs. Char- 
nock were in Atlantic City. Witness thinks defendant knew 
something about Charnock’s divorce in 1923 or the latter 
part of 1922. Quite certain she knew of Charnock Is divorce 
not being final when defendant married Charnopk before 
defendant went to Atlantic City. He is not sure as to 
whether or not it was 192G when he first drove the defendant 

3—5412a 
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to Dedham court house. Does not remember whether lie 
did not go to Dedham court house with defendant for the 
first time after Mrs. Moring’s funeral in 1926. 

On redirect examination witness testified defendant never 
said anything about fact that she was going to marry Char- 
nock. He knew defendant liked him a lot, but she never 
mentioned marriage. The first he knew she was married. 
That he first knew of their marriage when the telegram was 
received. 


Mrs. Sarah Fay, residing at 1016 Beacon Street, Brook¬ 
line, Massachusetts, testified: That she is a sister of Mrs. 
Bridget M. Gatlin, who is the mother of defendant. Witness 

has been a resident of Massachusetts for fiftv-six vears. 

» * 

That she identifies plaintiff's exhibit 2 as being photograph 
of defendant. That after 1921 she learned through her 
family that defendant had married Ralph Charnock. That 
about 1926 Mrs. Gatlin told her that defendant had obtained 
a divorce from Charnock. This was told to her about the 
time defendant i was going to marry plaintiff. Witness 
knows nothing of any divorce proceedings that were insti¬ 
tuted. Only knows what Mrs. Gatlin told her. That de¬ 
fendant came to this country when a small child with 
45 her mother. That up until defendant’s marriage to 
Charnock she had been a resident of Massachusetts. 
Witness knew nothing of defendant's first marriage to 
Joseph Pelkey. 

On cross-examination by attorney appointed to defend 
witness testified that Mrs. Gatlin was the one who told her 
of defendant's marriage with Charnock. That she had 
not seen defendant for fifteen years. That she heard from 
Mrs. Gatlin that defendant was married to Charnock and 
divorced. 


Cyril Fay, residing at 1016 Beacon Street, Brookline, Mas¬ 
sachusetts, testified: That he has been a resident of Massa¬ 
chusetts twenty-six years. Witness identified plaintiff’s ex¬ 
hibit 2 as being photograph of defendant. Defendant’s 
maiden name was Gertrude White. That he knows mother 
of defendant. Witness visited defendant and her mother in 
Lvnn. He thinks he first met defendant about 1919. That 
he knows nothing of defendant’s marriage to Joseph Pelkey. 
Witness knew about defendant’s marriage with Ralph Char- 
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nock. Mrs. Catlin introduced Mr. and Mrs. Cjharnock to 
him. Witness first met Mr. and Mrs. Charnock in East 
Lynn. Witness met them on a Sunday night while visit¬ 
ing at Mrs. Gatlin’s home. Witness thinks he first met them 
within a short time after their marriage. Thereafter wit¬ 
ness visited at Lvnn about once a month. Went jdown there 
about three months in the winter. Mr. and Mrs. Charnock 
were known to him as husband and wife. Mil. and Mrs. 
Charnock seemed to be happily married. Theyj never had 
anv children. That he knew Charnock as a friend. Wit- 
ness identified plaintiff’s exhibit 2 as being a photograph 
of Ralph Charnock. Witness continued to make his visits 
to Januarv or Februarv. Witness could not state the vear. 

* * i * 

There was one winter his car was put up and he pent to see 
brothers of defendant. That every time he wcjit down to 
Lynn he had a little card game with Mr. and Mrs] Charnock. 

4G Q. From your observance of Mr. and Mrs. Char¬ 
nock did you ever have any reason to doubt they 
had been married? A. No, I didn’t. 

Q. Did you see anything different in their relations 
towards one another than existed between tip ordinary 
husband and wife ? A. No. j 

Q. Did they maintain a respectful relationship towards 
one another? A. Yes sir. 


The last time witness saw Mr. and Mrs. Charnock together 
was one night at Lynn. Thinks it was around 1921, but 
is not positive. It was in cold weather. Witness did not 
know when thev moved out of Massachusetts. 

* i 

On cross-examination by the attorney appointed to de¬ 
fend, witness testified he did not know Charnock prior to 
the marriage. Did not attend the ceremony. Witness saw 
defendant at funeral of Mrs. Moring in 1926. A! that time 
he still knew her as Mrs. Charnock. When he lpd conver¬ 
sation with defendant in 1926 he referred to her as Mrs. 
Charnock. 


Phillip David White, residing at 4 Pinecresjt Avenue, 
Saugus Center, Massachusetts, testified: Thatj he is a 
brother of defendant, and has been a resident iof Massa¬ 
chusetts twenty-four years. Witness identified plaintiff’s 
exhibit 1 as photograph of defendant. Her maiden name 
was Gertrude A. White. His sister was born in St. Johns, 
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Newfoundland, and came to the United States with their 
mother in 1906. Witness’s mother is Bridget Mary White 
and lias married again. Mother is now, Mrs. Bridget M. 
Catlin. All of them first lived in Salem and then moved to 

Lynn, Massachusetts. About 1917 defendant mar- 
47 ried Joseph Pelkey and he was killed in World War. 

That was defendant’s first marriage. That from the 
time defendant came to the United States until she married 
Ralph Charnock, defendant lived in Massachusetts. De¬ 
fendant lived at home. Witness knows that defendant mar¬ 
ried Ralph Charnock. lie first met Charnock at 10 Mor¬ 
rill Place in Lynn. Did not know him prior to marriage. 
Witness was ini the U. S. Armv in 1920. Witness has an 
honorable discharge from armv. Bv looking at the dis- 
charge witness was able to refresh his memory as to when 


he first met Charnock. Witness was discharged from Fort 

Adams, Newport, Rhode Island, on April 28, 1921, and on 

same dav came to his mother's home in Lvnn, Massacliu- 

setts. From that dav until witness married he lived at 

home with his mother. Within a few da vs after he got 

home from armv, lie learned that defendant has married 

Ralph Charnock. Defendant and Charnock introduced 

themselves to him as husband and wife. Tliev used to come 

% 

down to the house, in Lvnn, Massachusetts everv week or 
every other week over the week ends. Charnock was al¬ 
ways with his sister (defendant) when they came to house. 
Charnock said defendant was his wife and defendant said 
Charnock was her husband. Witness never saw anv reason 
to doubt that fact. From April 28, 1921 and on, witness 
saw them considerable times at Morrill Place in Lvnn. 
When Mr. and Mrs. Charnock moved to Lowell, he went 
up to their apartment. It was within a year or so of 1923 
or 1924 that he visited them at Lowell. Ralph Charnock 
was working at i Billerica car shop of Boston and Maine 
Railroad, which is in Massachusetts. Witness was also 

working there and Charnock was his boss. He would sav 

» 

he went up to the apartment of Mr. and Mrs. Charnock in 
Lowell, Massachusetts, five or six times and it might be 
more times. Mr. and Mrs. Charnock had a light house¬ 
keeping apartment in Lowell. It consisted of kitchen, bed¬ 
room, living room and bath room. Thev were living 

together there as husband and wife. Thev were 

* 

known as; husband and wife in Lowell. On some 
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occasions witness stayed at their apartment ovejr night. He 
has been to supper there and Charnock would bring him 
home in his car. They lived by themselves. DJe took trips 
with Mr. and Mrs. Charnock about Massachusetts and one 
trip to Canada. The Canadian trip was about 1924. From 
April 2S, 1921 up until the Canadian trip Mr. and Mrs. 
Charnock eontinuouslv lived in Massachusetts. Part of the 
time Mr. and Mrs. Charnock lived in Roxburyj, Massachu¬ 
setts. During all that time defendant held he;rself out as 
Charnock’s wife. Witness never heard his sifter express 
any doubt about the fact that she was married to Char¬ 
nock. 


Q. Did they appear to be happily married? jA. Yes sir. 

Witness identified plaint ill's exhibit 2 as beijng Mr. and 
Mrs. Charnock. Witness was very friendly with Mr. and 
Mrs. Charnock between 1921 and 1924 and participated in 
games with them. Both of them came down to the house 
in Lynn frequently during that time. Charnock had some 
trouble with the railroad and was fired. Witnejss also lost 
his job at same time. About 1924 Mr. and Mr^. Charnock 
moved to Atlantic City. Never knew them tq have any 
children. j 

On cross-examination by the attorney appointed to de¬ 
fend, witness testified he did not know Charqock before 
he married his sister. Was not present at marriage rites. 
He and Charnock worked together at Billerica! Car Shop. 
Worked there little over a vear. It might have ibeen about 
1923 that Charnock was discharged at Billerica.; 

On redirect examination witness testified thajt it was a 
few months after Charnock was discharged that lie and de¬ 
fendant went to Atlantic City. After Charnock was fired 
Charnock and defendant came to his mother’s house in 
Lynn to live for a month or two in the summertime. 
49 That Mr. and Mrs. Charnock while at his mother’s 
house were still living as husband and wife and had 
a private room in his mother’s home. That during the 
whole time after their marriage they were known to his 
mother as husband and wife. That no one in jhis family 
had any reason to doubt that they were husband and wife. 
The occupation of witness is chauffeur. He is jthirty-two 
years of age and a married man. 
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Mrs. Maude Moring Layne, residing at Farmville, Prince 
Edward County, Virginia, testified: That she has been a 
resident ot* Farmville nineteen years. She is director and 
owner of Mrs. Ml M. Lavne's Business School in Farmville, 
which has been operating nearly five years. Witness identi¬ 
fied plaintiff’s exhibit 1 as likeness of lady she has always 
known as Mrs. Charnock. John L. Moring, brother of 
witness married Mary Moring, who was a sister of Mrs. 
Charnock. She knows onlv one Mrs. Charnock. The first 
time she met Mrs. Charnock was in April 1925 at Atlantic 
Citv, New Jersev. Her brother John L. Moring was in 
some trouble in Atlantic City and witness was sent for by 
Mrs. Moring to render assistance. That in response to that 
request she went to Atlantic City. In April 1925 Mrs. 
Charnock met witness at door of her brother's apartment 
in Atlantic Citv and introduced herself as Mrs. Charnock. 
Mrs. Charnock then said she was Marv's sister. She first 
met Mrs. Charnock at Hollywood apartments in Atlantic 
City. After meeting Mrs. Charnock at door all went in 
Mrs. Moring’$ apartment and witness was told why she 
had been sent for. Witness on the same occasion met a 
gentleman who was introduced to her by Mrs. Charnock 
as being Mr. Charnock, her husband. Mr. Charnock had 
come home for luncheon. Her train got in Atlantic Citv 
about ten o'clock and it was about two hours after that 
when Mr. Charnock came to the apartment. Mr. Charnock 
was called Ralph. Mr. Charnock was a man between 
thirtv and thirtv-five vears of age and of light 
50 complexion. 

Q. Did you notice anything in particular about the man¬ 
ner in which Mr. and Mrs. Charnock acted toward each 
other? A. Nothing except that she spoke and treated him 

verv affectionat&lv. She called him Daddv all the time. 

• * » 


On this visit witness remained to following dav and re- 
turned to Virginia. On that occasion witness went into 
an apartment in the Hollywood apartments that the Char- 
nocks were living in. The apartment was back of her 
brother's apartment in the same building. The Charnock 
apartment contained, bedroom, living room and kitchen¬ 
ette and the usual furniture. The Charnocks lived in that 
apartment by themselves. The following week witness 
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again went to Atlantic City. She remembers that Mr. and 
Mrs. Charnock were still living there. Remembers on this 
occasion that Mrs. Charnock went out looking for employ¬ 
ment. During that time Mr. Charnock was notj employed. 
Charnock was afterwards employed at Ambassador Hotel 
in Atlantic City. Thinks he was employed as room clerk. 
That Charnock told her that he had been employed at Am¬ 
bassador Hotel. On this trip witness remained! about day 
and half, returned to Virginia, and then made a third trip 
to Atlantic City a week later. Saw the Charncjcks on the 
third occasion. They were still living as husband and wife. 
Witness could not declare that they had been married, but 
to all appearances they were living as husband and wife. 
On several occasions Mr. and Mrs. Moring and Mr. and 
Mrs. Charnock and witness were together in Atlantic City. 
Thev staved together almost all the time; thcv Were all in 
and out of the two apartments very frequently! Mr. and 
Mrs. Charnock spoke of themselves in a husband and wife 
manner in presence of witness. Never saw anything 
in the conduct of Mr. and Mrs. Charnock that was 
different from that of the ordinary husband and 
Remained on each of the three visits about twenty- 
four hours. She has never seen Mr. and Mrs.; Charnock 

since third visit to Atlantic City. Mr. and Mrs! Charnock 

* 

had general reputation in her family of being husband and 
wife. 


51 


wife. 


Q. And at the time when you saw them did they appear 
to be happily married? A. Yes, very. I know that she 
greeted him as Daddy all the time. 


That the Charnocks did not have any children to her 
knowledge. 

On cross-examination by the attorney appointed to de¬ 
fend, the witness testified to her three trips to Atlantic 
City. That she can fix the date of the trips by checks she 
paid to a lawyer in Atlantic City and a letter written to 
her mother. Does not have checks and letter j with her. 
She went to Atlantic City to help her brother in a criminal 
difficulty. Her brother had been employed at;the Shel¬ 
burne Hotel. Witness made three visits in three weeks. 
That picture is the woman witness knew as Mrs. Char¬ 
nock. Mr. Charnock told her on third visit that lie was em¬ 
ployed at Ambassador Hotel. Witness denied that there 


i 
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was any bad feeling between herself and Mrs. Charnock. 
That she had only the kindliest feeling for Mrs. Char- 
nock. Mrs. Charnock never asked her for assistance in any’ 
matter. Never asked witness to make any declarations 
about anvthing. Never told Mrs. Charnock that she would 
fix her sometime. About a month after her return to Vir¬ 
ginia, Mr. Moring obtained employment in the Harrington 
Hotel in Washington. 

On redirect examination witness stated that on her visits 
to Atlantic City she saw the Charnocks frequently. She 
knows they left her brother's apartment apparently 
52 to retire for the night. The Hollywood apartment is 
near the boardwalk. Mrs. Charnock was introduced 
to a Mr. Weikel of the Shelburne Hotel in Atlantic City 
by defendant's sister as Mrs. Charnock. Her brother's 
wife always referred to her as Mrs. Charnock or called 
her bv her tirst name. 

At this point the following stipulation was offered by 
plaintiff and received in evidence: 

“It is hereby stipulated by and between the parties 
through their attornevs that the testimonv of C. N. Grestv, 
if he were called upon to testify in the above entitled cause 
or if his testimony were taken upon deposition with due 
notice, would be as follows: That he is the auditor of the 
Ambassador Hotel, Inc., and that Ralph Charnock was 
employed in the jAmbassador Hotel in Atlantic City, New 
Jersey, from January 1, 1924, to April 30, 1924, as night 
clerk. That Ralph Charnock was again employed from 
Mav 1 to Mav 15, 1924, as information clerk, and further 
employed from May IS to June 5, 1924 as information 
clerk in said hotel. Said witness would also testifv that 
Ralph Charnock! was not employed by said hotel during 
the vear 1925." 


Thereupon the parties, through their attorneys, stipu¬ 
lated and the court received as evidence, that, if M. M. 
Barnard, General Superintendent of Penal Institutions of 
the District of Columbia, was called as witness, he would 
testify that Ralph Charnock was sentenced by the Supreme 
Court of the District of Columbia to Lorton Reformatory 
on July 21, 1925, to a term of two years for embezzlement, 
was paroled on May 18, 1926, and reported monthly to 
that institution until February 26, 1927, when said Ralph 
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Charnock was given final discharge, which date was the 
expiration of his sentence. j 

53 Thereupon the plaintiff offered and th£ court re¬ 
ceived in evidence a photograph of the! defendant 
which was marked plaintiff's exhibit 1. On tihe reverse 
side of this photograph appear the signatures jof the wit¬ 
nesses: Mrs. Maude M. Layne, Phillip David jWhite and 
James J. White. 

Thereupon the plaintiff offered and the court received 
in evidence a photograph, which was marked! plaintiff’s 
exhibit 2. This is a photograph of four persons^ from left 

to right, as follows: The defendant, Ralph Chamock, Mrs. 
Bridget M. Catlin and Phillip David White, ijhis photo¬ 
graph shows Ralph Charnock with his arm ajround the 
waist of the defendant. The photograph beaijs the sig¬ 
natures of the witnesses, Phillip White, Cyril! Fay and 
James J. White. 

Thereupon at the request of plaintiff the attorney ap¬ 
pointed to defend produced a marriage certificate, which 
was offered by the plaintiff, marked plaintiff’s!exhibit 3, 

and received bv the court in evidence as follows: 

* 

“In the name of the Father, and of the Son, and of the 
Holv Ghost. Amen. 

* i 

This is to certifv that on the fifteenth dav of IFebruarv 

• • ; * 

in the Year of Our Lord, One Thousand Ninel Hundred 
and Twentv-one at Providence in the State pf Rhode 
Island, Ralph Charnock and Gertrude Antoinette White 
Pelkev, were joined together bv me in Holv Matrimonv ac- 
cording to the use of The Holy Catholic Church in the 
United States of America and in Conformity withjthe Laws 
of the State of Rhode Island. 

In witness whereof, I have hereunto affixed jmv name 
this fifteenth day of February, One Thousand Nine Hun¬ 
dred and Twentv-one. ! 

(Signed)* FREDERICK S. PEXFOLD, 

Priest of St. Stephen’s Church. 

Witnesses: I 

(Signed) WALTER F. WILLIAMS. ! 

(Signed) OR XUS E. KELLOGG. ! 

1 i 

! 

Those whom God hath joined together, let no!man put 
asunder. ’ ’ 
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54 Thereupon the plaintiff offered a certified copy ot 
marriages Registered in the City of Providence, Rhode 
Island, for the year ending December 31, 1921, which was 
marked plaintiff’s exhibit 4 and received in evidence as fol¬ 
lows : 

“Marriages Registered in the City of Providence R. for 
the Year Ending December 31$/, 1921. 

Date and Place of Marriage: February 15, 1921; Provi¬ 
dence. 

Full Name of Groom and Bride (and Maiden Name of 
Bride if previously married): Ralph Charnock; Gertrude 
Antoinette White Pelkey (White). 

Date of Birth of each: November 17, 1890; February 
24, 1895. 

Residence of each at Time of Marriage: 10 Morrill Place, 
Lynn, Mass.; 10 Morrill Place, Lynn, Mass. 

Age of each in yrs.: 30; 25. 

Color of each : W.; W. 

Occupation of Groom and Bride: Cook; Waitress. 

Birthplace of each: South Boston, Mass.; St. Johns, 
Newfoundland. 

Birthplace of Parents: New Hampshire, South Boston, 
Mass. ; St. Johns, Newfoundland, St. Johns, Newfoundland. 

Names of Parents of each: George A. Charnock, Alice G. 
King; John W. White, Bridget M. St. Croix. 

No. of Mar. of each: 1; 2. 

Wid. or Div.: W.; Wid. 

Signed with Mark: No; No. 

Occupation of Father of each: Mechanic; Lawyer. 

Name, Official Station and Denomination of person by 
whom married: Frederick S. Penfold, Episcopal. 

Citv Registrar’s Office, Providence. 

April 17, 1930. 

I, the undersigned, City Registrar of the City of Provi¬ 
dence, State of Rhode Island, hereby certify that the above 
is a true copy of the Record of the Marriage of the above 
mentioned persons, as recorded in Book No. 27 Page 34, of 
the Records of Marriages in said City of Providence, of 
which I am the legal custodian. 

Witness mv hand and seal, 

(Signed) JOHN L. SMITH, 

First Deputy City Registrar.” 
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55 Thereupon the parties, through their counsel stipu¬ 
lated and the court received in evidence that if the 
parish records of St. Stephen’s Church in Providence, 
Rhode Island were produced at the trial, it would show 
the following entries: ! 


Full nnmes. 


Date. 


Ralph Charnock .30 Feb. 15 

Gertrude Antoinette White (Pelkey) Charnock 2q 1921 


Place. 


Residence. 


Parents’ names. 


S. Stephen’s Church Lynn, Mass. George—Ali^e (King) 

Charnock. 

S. Stephen’s Church Lynn, Mass. John—Bridget White. 

i 

i 

Witnesses: Walter F. Williams, Ornus E. Kellogg. Offi¬ 
ciating Minister: Signature: Frederick S. Penfo|d, Priest. 

Thereupon the plaintiff offered and the court received in 
evidence a certified copy of proceedings of record in the 
Superior Court of the Commonwealth of Massachusetts 
which was marked plaintiff’s exhibit 5 and is asj follows: 

I 

Common wealth of Massachusetts: 

I, Walter Perley Hall, Chief Justice of the Superior 
Court of the Commonwealth of Massachusetts, 

Do Certify, that Robert B. Worthington, Esquire, whose 
signature is affixed to the papers hereto annexed] is Clerk 
of said Superior Court, within and for the County of Nor¬ 
folk, and hath the keeping of the files, records, jand pro¬ 
ceedings of said Court, within and for said County; that 
he is by law, the proper person to make out and to certify 
copies of the files, records and proceedings of said Court; 
that full faith and credit are and ought to be given to his 
acts and attestations done as aforesaid; and tlnit. his at¬ 
testation to the papers hereunto annexed, of the files, rec¬ 
ords and proceedings of the said Superior Court is in due 
form. 

In testimonv whereof I have hereunto set mv hand, and 
caused the Seal of said Superior Court to be hereunto af¬ 
fixed, this sixteenth day of April in the year of our Lord one 
thousand nine hundred and thirty. 

(Signed) WALTER PERLEY HALL, 

[seal.] Chief Justice of the Superior Court. 
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56 Commonwealth of Massachusetts, 

Norfolk , ss: 

To all persons to whom these presents shall come, Greet- 
ing: 

Know ye that among our records of the Superior Court 
held at Dedham, within and for said county, it is thus con¬ 
tained, the following being the entire record in the case: 

Divorce Docket. 

Norfolk County: 

Superior Court. 

No. 2347. 

Ralph Charnock, of South Braintree, 

vs. 

Carlotta K. Charnock, of South Braintree. 

Counsel for Libellant: P. J. Donaghue, 615 Tremont 
Building. 

Counsel for Libellee:-. 

Place of marriage: South Braintree. 

Date of marriage: June 26, 1910. 

Lived together at South Braintree. 

Cause: Alleged Adultery at South Braintree, Dec. 13, 
1912; other times and places. 

Children:-. 

Prayer: Divorce. 

Trial List:-. 

No. —. 

1920, Dec. 

Docket Entries ( Date of Libel Aug. 3, 1920). 

Date. 

1920, Aug. 4. Libel filed; Order of notice by pers. ser. ret. 

Sept. 

“ k4 16. Return of service. 

“ Dec. 9. Affidavit under Civil Relief Act. 

“ 44 9. Libellant heard—libellee called and de¬ 

faulted. 

44 4 4 4 4 . Decree nisi—divorce for adultery. Testi- 

monv to be transmitted to District Attor- 

new 

* 

1921, June 10. Decree nisi becomes absolute. 
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57 


* i 


To the Honorable the Justices of the! Superior 
Court within and for the Countv of Norfolk: 


Respectfully libels and represents Ralph Chfirnock of 
South Braintree in said Countv, that he was lawfullv mar- 
ried to Carlotta K. Charnock now of South Braintree at 
South Braintree on the 26th dav of June, A. D. |1910, and 
thereafterwards your libellant and the said libellee lived 
together as husband and wife in this Commonwealth, to 
wit, at South Braintree; that your libellant has aHvays been 
faithful to his marriage vows and obligations, but that the 
said libellee being wholly regardless of the same,j at South 
Braintree, Mass., on or about the thirteenth day of De¬ 
cember, 1912, the said Carlotta Charnock did commit adul- 

terv with a man whose name and residence and Ideation is 
* ! 

to vour libellant unknown. 

* 

The said libellee did at various times and plaqes in the 
Countv of Norfolk and said state commit the icrime of 
adultery with men whose names and residences and loca- 
tions are to your libellant unknown. Said crimes \| T ere com¬ 
mitted subsequent to August, 1911. 

Wherefore your libellant prays that a divorce .from the 
bonds of matrimony mav be decreed between vour! libel-ant 
and the said Carlotta I\. Charnock. 

Dated this 3rd dav of August A. D. 1920. j 

RALPH CHARNOCK.” 

This libel was tiled in this court at Dedham withiji and for 
the countv of Norfolk on the fourth dav of August 1920, 
upon which libel the following order of notice was issued: 




Commonwealth of Massachusetts, 
Norfolk , 55 : 

Superior Court. 


On the foregoing libel, it is ordered that the Libellant give 
notice to the said Carlotta K. Charnock, the Libelkje, to ap¬ 
pear before the Justices of this Court, to be holdenj at Ded¬ 
ham, within and for said County, on the first Mcjndav of 
September next, by causing the said Carlotta I\. Cha|rnock to 
be served with an attested copy of said Libel, and of this 
order thereon, fourteen days at least before the spid first 
Monday of September next, that the said Carlotta K. Char- 
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nock may then and there show cause why the prayer of 
said Libel should not be granted. 

By the Court. 

August 4, 1920. 

R. B. WORTHINGTON, 

Clerk 

Upon which said order of notice is the following return 
by the officer who served the same 

“Norfolk, 

Randolph, August 12th, A. D. 1920. 

I this dav served the within libel and order of Court 
thereon upon the within-named Carlotta K. Char- 
58 nock by delivering an attested copy thereof to her in 
hand. Said service was made in the presence of 
Arthur F. Charnock, who identilied said Carlotta K. Char- 
nock as the wife of Ralph Charnock the within named Libel¬ 
lant. 

Fee: $5.00. 

FREDERICK \V. VYE, 

Deputy Sheriff 

And on the ninth day of December, 1920, the following 
affidavit under the Soldiers’ and Sailors’ Civil Relief Act 
was tiled in Court: 

“Commonwealth of Massachusetts, 

Norfolk , ss: 

Superior Court. 

No. —. 

Charnock 

vs. 

Charnock. 

Affidavit of Atty. for Plff. 

And now comes Peter J. Donaghue and on oath deposes 
and says that the said Libellee is not in the Military Service 
of the United States as defined in Section 101 of the Sol¬ 
diers’ and Sailors’ Civil Relief Act, approved March 8, 
1918: 
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That said Libellee is now living in Braintree, Mass., and 
is employed by-. 


Dedham, Mass., A. D. ’20. 

Norfolk, ss: 

Then personally appeared Peter J. Donaghuejand made 
oath that the foregoing statement subscribed by him is true. 
Before me— i 

EVERETT B. HORN, 
Justice of the Peace 


And said libel having been placed on the trial list for the 
December 1920 Sitting, the same came on for hearing, and 
the libellant appeared and proved to the court that the 
foregoing order had been complied with, but t lie libellee, 
though called, did not appear, but made default; and it ap¬ 
pearing to the court that legal and due notice j has been 
given to the libellee and the witnesses being jexamined 
and the evidence produced in support of said libel being 
seen and understood, and a hearing of the libelljant being 
had and the material facts alleged to sustain jsaid libel 
being satisfactorily proved, on the ninth day of December, 
1920, the following decree nisi was entered: 

‘ L Commonwealth of Massachusetts, 

Norfolk , ss: 


Superior Court. 

No. 2347. 

Ralph Charxock, Libellant, 
vs. 

Carlotta K. Charxock, Libellee. 
Decree Nisi. 


December 9, 1920. 

In the above entitled Libel for Divorce, after due hearing, 
it is ordered, adjudged and decreed that!the said 
59 Ralph Charnock be and he is hereby divorced from 
the bonds of matrimony between him and the said 









48 


DAVID F. SMITH VS. GERTRUDE A. SMITH 


Carlotta K. Charnock for the cause of adultery on the part 
of the said Carlotta K. Charnock, as alleged in said Libel; 
this decree to become absolute after the expiration of six 
months from the entry hereof, unless the Court shall have, 
for sufficient cause, upon application of any party inter¬ 
ested, otherwise ordered. 

By the Court. 

R. B. WORTHINGTON, 

Clerk.” 

And on the tenth dav of June 1921, and after the ex- 
piration of six months from the entry of said decree nisi, 
the court not having for sufficient cause on the applica¬ 
tion of any party interested otherwise ordered, the said 
decree nisi became absolute according to the statute in such 
case made and provided. 

All and singular which premises we have held good by 
the tenor of these presents to be exemplified. 

In testimony whereof we have caused the seal of our 
said court to be hereto affixed. 

Witness, Walter Perley Hall, Esquire, Chief Justice of 
our said Superior Court, at Dedham, in said County of 
Norfolk, this sixteenth day of April, A. 1). 1930. 

(Signed) ROBERT B. WORTHINGTON, 

[seal.] Clerk of the Superior Court.” 


Thereupon the plaintiff offered and court received in evi¬ 
dence a part of a sworn answer by the defendant to the 
bill of complaint in this cause, which answer was never 
filed of record, and same was marked plaintiff’s exhibit 6 
and is as follows: 


“Answering paragraph five, this defendant says that on 
February 15th, 1921, she attempted a marriage with one 
Ralph Charnock, at Providence, Rhode Island, whom she 
then believed was without impediment or restraint for such 
purpose, but which said marriage, she is now advised, be¬ 
lieves and therefore avers, is void and illegal as not being 
in conformity with the laws of the State of Rhode Island 
in such case made and provided, the impediment thereto 
having never been removed. 

Further answering said paragraph, this defendant says, 
that thereafter, she and the said Ralph Charnock removed 
to the City of Boston, State of Massachusetts, and from 
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there, alternately, back and forth, between the states of 
Connecticut, New York, Pennsylvania, Massachusetts and 
New Jersey, she and the said Ralph Charnock never in¬ 
tending to remain at any of such places and bje domiciled 
there, the said defendant and said Ralph Charnbck, did not 
remain at any one town, city or state for any lone period 
of time in excess of six months and the attempted mar¬ 
riage to the said Ralph Charnock has never beep validated/ 
Further answering said paragraph, this defendant 
60 says, to-wit, December 9th, 1920, the aforesaid Ralph 
Charnock had obtained a decree nisi divorcing him 
from one Charlotta Charnock, whom he had theretofore 
married, said decree issuing out of the Superior Court of 
the County of Norfolk, of the Commonwealth of Massachu¬ 
setts, which said decree became final on, to-wijt, June 10, 
1921; the said Ralph Charnock not being free td marry the 
defendant herein until said last mentioned date, this defend¬ 
ant is advised, believes and therefore avers their attempted 
marriage on any intermediate date, and on, to wit, Febru¬ 
ary 15th, 1921, is illegal, and void ab initio. 

Further answering said paragraph five, this! defendant 
says she attempted to contract a valid marriage with the 
said Ralph Charnock and traveled with him ajs his wife 
from place to place in good faith, but that sajd relation 
was not as it purported to be one of husband and wife 
by their express contract or that implied by qommon or 
statute law. 

Answering paragraph six, this defendant sayfe, that she 
and the said Ralph Charnock resided in the Stqte of New 
Jersey, at Atlantic City, from, to wit, January 28, 1924, 
until May 19, 1924, and she denies that she and the said 
Ralph Charnock resided in such city and state ai bv plain¬ 
tiff alleged. j 

Further answering said paragraph this defendant denies 
that she and the said Ralph Charnock were ever married 
by the laws of the State of New Jersey, or of jany other 
state as by plaintiff alleged. 

Answering paragraph seven, this defendant Isays, she 
denies there ever was a valid and subsisting majrriage be¬ 
tween her and the said Ralph Charnock by thp laws of 


the State of Rhode Island or or any other state, 
she and the said Ralph Charnock had never by! 

4—5412a 


and while 
death or 


i 
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decree of any court had said marriage relation attempted 
by them to be entered upon on February 15, 1921, termi¬ 
nated, neither she nor the said Ralph Charnock had had 
their said attempted marriage contracted of court validated. 

Further answering said paragraph, this defendant says, 
that on, to wit, i the 31st day of July 1926, upon advice of 
eminent counsel that she and the aforesaid Ralph Charnock 
were not husband and wife, that tliev were never legally 
married, that the attempted marriage in the state of Rhode 
Island, in the City of Providence, aforesaid, was void ab 
initio, and that 1 there never was a common law marriage 
between her and the said Ralph Charnock, she immediately 
repudiated upon the advice of such counsel the illegal and 
improper relationship then existing between her and the 
said Ralph Charnock although the same had been entered 
into on her part in good faith and thereupon married the 
plaintiff, in the manner and on the date aforesaid, she 
being then advised bv such counsel that there was no im- 
pediment to their marriage. 

And now having fully answered the plaintiff’s Bill of 
Complaint, the defendant prays that this cause be dismissed. 
(Signed) 

GERTRUDE ANTOINETTE SMITH, 

Defendant. 

Personally appeared before me this 9th day of May 1930, 
Gertrude Antoinette Smith, defendant in the above 
61 entitled cause, and being first duly sworn according 
to law on her oath did depose and say that she has 
read the above answer by her subscribed and knows and 
understands the contents thereof; that the statements 
therein made as of her personal knowledge are true, and 
that those made upon information, advi.se and belief she 
verily believes to be true. 

(Signed) * ELSIE 0. OLIVER, 

[notary public seal.] X of ary Public. 

(Signed) FRANK R. LONG, 

FRED P. MYERS, 

Attorneys for Defendant. 

David Fillmore Smith, the plaintiff, called as a witness 
on his own behalf, testified that he is twenty-seven years 
of age and has been a resident of the District of Columbia 

O 


DAVID F. SMITH VS. GERTRUDE A. SMITif 


01 


since birth. That he went through a marriage ceremony 
with the defendant on July 31, 1926 in perfect good faith 
on his part and that lie relied upon the facts as the de¬ 
fendant had told them to him and on those fsjicts he then 
believed that the defendant was free to marry; him. That 
prior to the ceremony of July 31, 1926 the defendant told 
him that she had married Ralph Charnock in Providence, 
Rhode Island; That defendant told him that dn February 
15, 1921 that defendant and Ralph Charnock went from the 
State of Massachusetts, where both of them livejd, to Provi¬ 
dence for the sole purpose of having a marriage ceremony 
performed between defendant and Ralph Charnock; That 
after the ceremony of February 15, 1921 that defendant 
and Ralph Charnock had gone back to Massachusetts and 
staved with defendant’s mother a few davs. Ajsked by the 
court what reason defendant gave for going to j Providence 
instead of going somewhere in Massachusetts, plaintiff tes¬ 
tified that the only reason he was given was that it was 
convenient to go to Providence, and they did not care to 
stay in Massachusetts. That defendant then tbld plaintiff 
that she had been living in Lynn, Massachusetts, with her 
mother. Asked by the court if there was! any provi- 
62 sion of the law which made it more difficult to get 
married in some nearbv Massachusetts citv than in 
Providence, plaintiff testified that there was nothing except 
that plaintiff believed in Massachusetts it wa$ necessary 
to file a declaration of intention some two orjthree days 
before the ceremony can be performed. That plaintiff 
understood it was easier to get married in Rhode Island 
than in Massachusetts. That defendant told plaintiff that 
at the time she married Ralph Charnock she hat} no knowl¬ 
edge at that time that Charnock had ever had a wife 
before. That defendant told him prior to the ceremony of 
July 31, 1926 that she went through the ceremony with 
Charnock in good faith and the summer afterwards dis¬ 
covered that Charnock had had a wife before. Tjlic plaintiff 
does not know how defendant discovered that fact. That 
defendant told plaintiff that after the ceremony in Provi¬ 
dence that defendant and Charnock returned to; Massachu¬ 
setts, lived with her mother a few days and then they went 
to Boston where they remained only a few weeks; that they 
left Boston within a few weeks after their majrriage and 
went to Bridgeport, Connecticut, where Charnock got em- 


! 
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ployment. That before and after the ceremony of July 
31, 1926, tlie defendant had always denied the fact that 
she had lived in Massachusetts with ('harnock as his wife 
at any time after June 10, 1921. The plaintiff knew de¬ 
fendant’s mother lived in Massachusetts, but never met 

her oi* anv of defendant’s relatives until about two vears 
* * 

after the ceremonv of Julv 31, 1926. That defendant never 
consulted plaintiff* in any professional capacity, but the 
meeting of plaintiff and defendant grew out of the profes¬ 
sional employment of plaintiff when in 1925 at the request 
of the defendant he endeavored to assist Ralph Charnock 
before the probation officer of the Supreme Court of the 
District of Columbia. That at that time Charnock had 
pleaded guilty to a criminal charge and the matter 
63 was before the probation officer for report. That 
plaintiff never charged or received any compensa¬ 
tion for this service. That plaintiff and defendant had 
gone out several times before the ceremony of July 31, 
1926. That at time of ceremony plaintiff had known de¬ 
fendant about one year. That Charnock had been released 
from Lorton Reformatory about forty-live days before the 
ceremony between plaintiff and defendant. That plaintiff 
and defendant had no thought of being married up until 
two or three days before the ceremony was performed. 
At that time plaintiff and defendant were just friendly. 

( c ). Isn't it a fact that you both wanted to get married and 
she put this storV up to you? A. Yes, your Honor. 

That there had been no expressions of affection between 
plaintiff and defendant prior to the ceremony. That in 
June or Julv of 1926 defendant's sister died and defendant 
went to Lynn, Massachusetts, to attend the funeral. That 
after the return: of defendant to 'Washington, defendant 
told plaintiff that after the funeral she had gone to Dedham 
Courthouse and there obtained a certified copy of the di¬ 
vorce record between Ralph Charnock and Carlotta K. 
Charnock and that she had also consulted the clerk of the 
court and taken the opinion of counsel in Boston, as to her 
marital status, and had been advised that if that was all 
there was to the case, what the records showed, that de¬ 
fendant had never been lawfully married to Ralph Char¬ 
nock and defendant was free to contract marriage. That 
plaintiff never saw a copy of that record at any time prior 
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to tlie ceremony of July 31, 1926. That defendant made 
those statements to plaintiff about two week^ before the 
ceremony. That plaintiff did not see the divorce record and 
did not have a copy of it. That he went through the mar¬ 
riage ceremony with defendant solely on what de- 

64 fendant told him. That after defendant told him 
those things, plaintiff went to the Law Library and 

for about an hour looked over the laws of RliodV Island and 
Massachusetts and then questioned the defendant as to the 
result thereof. That plaintiff examined the liiws for his 
own protection and information. That prior io the cere¬ 
mony of July 31, 1926, plaintiff understood from defendant 
that defendant married Charnock while he liadja first wife 
living and that defendant and Charnock never lived in 
the State of Massachusetts at any time after June 10, 1921; 
that they had lived in Connecticut and made one; or two day 
trips up to see their mother in Massachusetts after that 
time; that they went from Connecticut to New| York City 
and from there to Atlantic Citv, where tliev lived as hus- 
band and wife for nearlv a vear; that tliev latjer came to 
Washington, D. C., where plaintiff met defendant. That 
prior to the ceremony of July 31, 1926 that plaintiff had an 
ppinion that if that was all there was to tliej case, that 
defendant and Charnock had never become husband and 
wife. That the theory of a common law marriage having 
taken place between defendant and Ralph Charjnock never 
occurred to him prior to the filing of the bill iiji this case. 
That the plaintiff understood tlie Massachusetts law to be 
that if defendant and Charnock did not live in!Massachu¬ 
setts after Charnock’s divorce became final that! their mar¬ 
riage was not recognized as valid in Massachusetts, that is 
to sav if thev did not live there at any time fronji and after 
the removal of the impediment. That plaintiff felied upon 
defendant’s statement- to him. That he made ho effort to 
check them up. That he had implicit confidence in what the 
defendant told him. That he was anxious to marry the de¬ 
fendant and was too ready to believe anything; defendant 
told him. That he was glad to accept defendant’s 

65 statements. That he did not consult any other law- 
yer. That within the last two years plaintiff has 

questioned the defendant frequently as to when she first, 
learned of the Charnock divorce proceedings a^id defend- 
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ant lias told him she knew nothing about it until 1926 when 
she went to the Courthouse and got a copy of the record. 
That before defendant got the record, defendant said some¬ 
thing to him about the fact she knew Charnock in South 
Braintree, Massachusetts, which is a small village outside 
of Boston, and defendant had understood that Charnock had 
had a wife, who had been divorced from Charnock. When 
she got that information, or how she acquired it, plaintiff 
has never known. That it was because of things defend¬ 
ant V relatives dropped in conversation from time to time, 
which caused plaintiff to be apprehensive as to whether 
plaintiff knew all the facts. That plaintiff and defendant 
are no longer friendly, and since April, 1930, it has been 
absolutely impossible for plaintiff to live with defendant. 
That plaintiff has been embarrassed so much that he can¬ 
not stand it am: longer. That affections have ceased on 
both sides. Thai plaintiff told Charnock about a week or 
ten da vs before the ceremonv that some dav he content- 
plated marrying the defendant. That he saw Ralph Char¬ 
nock about six or seven months after the ceremonv and 

* 

told him about it. That plaintiff never discussed with 
Charnock the relations that had previously existed between 
the defendant and Charnock. 

On cross-examination plaintiff testified that since this 
suit was filed he took the defendant to a show one night. 
That defendant's mental attitude is such that she is almost 
like a child at times and is very impressionable. That 
plaintiff was a member of the bar in 1926. 

66 Gertrude Antoinette Smith, the defendant (appear¬ 
ance compelled by subpeona issued by attorney ap¬ 
pointed to defend), was called as a witness for and on her 
own behalf, was examined and testified as follows: That she 
is thirty-five years of age. That she married the plaintiff 
in the District of Columbia on duly 31, 1926 and that plain¬ 
tiff and defendant lived together in the District of Columbia 
from that time until April, 1930. That plaintiff was a mem¬ 
ber of the bar in 1926. That in 1921 she married Ralph 
Charnock at Providence, Rhode Island. That at that time 
she and Charnock were residents of Massachusetts. That 
she lived with Ralph Charnock as his wife from February 
15, 1921 until they separated in 1925. That on February 
15,1921 she and Charnock drove from Lynn, Massachusetts, 
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to Providence for the purpose of being married.! That they 
were married by the Reverend Frederick S. Penfold at St. 
Stephen’s Church in Providence. That after thb ceremony, 
on the same day, she and Charnock drove bacl^ to Massa¬ 
chusetts to see her mother. That she and Charnock lived 
in Massachusetts for about two vears immediately after the 

•/ j %/ 

ceremony of February 15, 1921. That she married Ralph 
Charnock in good faith and continued to live with him be¬ 
cause she thought she had been lawfully married to him by 
the Providence ceremonv. That she never contracted anv 
marriage in the State of New Jersey with Ralph Charnock. 
That she and plaintiff have never had any children. That 
her marital relation with Ralph Charnock, if any, has never 
been terminated by a decree of court. That she lived with 

Charnock in Massachusetts about two vears and then thev 

* ! * 

moved to Bridgeport, Connecticut, and moved frbm there to 
New York Citv, and moved from there to Newark, New 
Jersey, and moved from there to Philadelphia, and 
67 moved from there to Camden, New Jersey,!and moved 
from there to Atlantic Citv, New Jersev, Where Char- 
nock sought employment, and moved from there to Wash¬ 
ington, where defendant met plaintiff. That slie lived in 
Atlantic Citv, New Jersev, with Charnock as has wife for 
about a year. 

On cross-examination defendant testified that she and 

Charnock returned to Massachusetts on the sameldav of the 

ceremony in Providence, Rhode Island, and continuously 

lived in Massachusetts as husband and wife in various places 

within said State, for about two years after the marriage 

ceremony. That she married Ralph Charnock in good faith. 

That she thought that Charnock’s divorce was final at the 

time she married him and never knew anv different until 

•/ 

she got a copy of the Charnock divorce proceeding in 1926, 
after the funeral of her sister, Mrs. John L. Morihg. There¬ 
upon, discussion took place between counsel and the court 
within the presence and hearing of the witness concerning 
the requirements of good faith in the Massachusetts statute. 
Whereupon the witness interrupted and said she! had made 
a mistake. That she did not live with Charnock in good 
faith. That she guesses that she had just lived! with him. 
Whereupon the court asked the witness in substance whether 
the witness realized that she was testifying under oath. At 
this point there were several questions between! the court 
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and witness about her manner of testifying. Thereupon the 
witness testified that about a month after marriage cere- 
monv Charnoek was drunk and that when she got after him 

% V- 

about it, he told her that she could get out because his 
divorce was not final at the time lie married her. That on 
the following morning while sober Charnoek denied hav¬ 
ing made this statement and she continued living with him. 
That she was suspicious that there might be some truth in 
Charnoek\s statement but did not investigate the matter. 

Whereupon the court ordered the hearing adjourned 

68 until the following morning, December 2, 1030, di¬ 
rected the witness to be in court and also directed 

the plaintiff to provide a stenographer to take down the 
defendant's testimony. 

Whereupon on December 2, 1930, the following proceed¬ 
ings were had: 

69 Direct examination. 

Bv the Court: 

Q. Mrs. Smith, you were sworn yesterday? A. Yes, 
sir. 

Q. You married Kalph Charnoek in February, 1921, at 
Providence? A. Yes, sir. 

( t ). Why did you go down to Providence instead of get¬ 
ting married in Massachusetts? A. Well, the Massachu¬ 
setts law. under that, vou had to wait five davs, file inten- 
tions and wait live davs. 

Q. And you knew at that time that Mr. Charnoek had 
been married before? A. 1 had some idea; I wasn't quite 
sure. 

Q. What do you mean by “had some idea”? A. Well, 
I knew his mother, and she spoke about it some time or 
other. 

Q. What ? A. 1 knew his mother, and she spoke about 
it some time or other; I have forgotten just when. 

Q. Before you were married? A. Yes; I have forgot¬ 
ten just the conversation. 

Q. Then you knew about it? A. I answered that he 
had been married. 

Q. I thought you said you had some idea about it. A. 
About the divorce. 1 thought that was absolute. 
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Q. You knew he had been married? A. Yes, |I knew he 
had been married. 

Q. You thought the divorce was absolute? A. 
70 Yes, sir; I didn't go into it. j 

Q. How did you find out about the fapt that he 
was divorced? Did vou talk it over with him? A. I have 
forgotten how I found it out; it has been so long ago. 

Q. And vou were going around with a man whose 

v • C O 

mother said he had been married; you knew enough to 

know that vou did not want to marrv a man that! was mar- 
• • 

ried at that time, didn’t you? A. Yes. 

Q. You made some effort to find out whether he was 
married or was not married, didn’t you? A. fte said lie 
had been married and divorced. I just took his! word for 
it, that was all. | 

Q. You didn’t go into it any further? A. No, I didn’t 
go into it any further. 

Q. You told me yesterday that you learned about the 
divorce and the fact that it was not complete iji about a 
month after vou returned from Providence; is!that cor- 
rect ? A. I think I was misunderstood, or I answered the 
question wrong. 

Q. When did you learn about this divorce and the fact 
that it was not complete? Was it at a time aftcrjyou were 
married ? A. Oh, 1 couldn’t tell vou exactlv the ilcngth of 
time from the marriage until I found out, but it was some¬ 
thing within—oh, T don't know: I rcallv couldn’t jsav. 

Q. You know. You are the witness. A. What did you 


sav 


Q. You are the witness. You know. W T e do not. Now 
we arc trying to find out. A. Well, I don’t know 
71 exactlv the time I found out after the ceremonv, but 
it was some time; something happened thajt he said 
that his divorce was not absolute. 

Q. You mean at the time this conversation occurred he 
said his divorce had not been absolute? A. Yqs; but I 
didn’t pay any attention to it, because the man had been 
drinking; I didn't pay any attention to it. 

Q. Well, tell us what he said. A. I don’t remejnber the 
exact words. 

Q. In substance. A. Well, he said, “If you don’t like 
mv drinking vou can get out anvwav, because whejn I mar- 
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riod you, my divorce was not absoluteBut I didn't pay 
any attention because he was drinking at the time. 

Q. Where did that occur ? A. In Massachusetts. 

Q. Where-abouts in Massachusetts ? A. At Lowell. 

Q. Where you and he were living? A. Yes, sir. 

Q. He was drinking and you were objecting? A. Yes. 
Q. And he, in substance, told you that you could leave 
him, that you were not married to him anyway; is that 
right ? A. Yes, sir. And the next dav, vou know, when he 
became a little sober, he apologized and everything was 
O. K. I overlooked it. 

Q. Did he say it was not true? A. Pie said some- 

72 times it was, and sometimes untrue. I didn't know 
what he meant by it. 

Q. Xow this first time he mentioned it was before June, 
1921, wasn't it? A. Yes, sir. I believe it was. But I con¬ 
tinued to live there in Massachusetts. 

Q. And wasn't it within about a month of your mar¬ 
riage? A. I believe it was, your Honor. I wouldn't say 
for <ure. We lived around so many places in Massachusetts 
I wouldn't know. 

Q. So that lie told you while he was drunk that he was 
not yet completely divorced, so that you and he were not 
married? A. Yes. 

Q. And then when he would be sober lie would deny that? 
A. He would deny it. 

Q. And you wouldn't know which to believe? A. Xo, I 
did not. 

Q. And you didn't make any further inquiries about it at 
that time? A. Xo; I didn't want my mother to know it at 
that time. 

Q. You were worried and vou kept it to vourself? A. 
Yes. 

Q. Xow where did you live in Massachusetts, what differ¬ 
ent cities? A. We lived in Roxbury. That is a little 
suburb, you know, of Boston. 

Q. Xow. when you first came back where did you live 
after you were married? A. Why, Thomas Heights, up 
near Thomas Circle Park, South Boston. 

73 Q. Howi long did you live there? A. About six 
months in South Boston, or more; maybe eight. And 

we had an apartment there. 
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Q. Yes. A. And then we moved from there afid went to 
Roxbury, Mass. 

Q. And how long did you live there? A. Oh, we lived 
there about three or four months. 

Q. And then? A. And then we moved from there to 

Dorchester, just over the bridge, and we lived jthere four 
or five months. 

Q. And from there where did you go? A. Lowell. 

Q. And how long did vou stav in Lowell? A. IWe staved 
in Lowell—1 don't know how long—but we left Lowell 

and we came on to Bridgeport. 

Q. How long did you stay in Bridgeport? |A. A few 
months; a couple of months or so. 

Q. Did your husband have a business there f A. Yes. 
He was working there in a hotel; I don’t know just the 
name of it now. 

Q. How long did you stay there? A. Oh, maybe it was 
just a couple of months. 

Q. Where did you go from there? A. Went tjo Newark, 
New Jersev. 


Q. And how long did you stay there? A. I don’t think 
we stayed there more than a couple of days oil so. 

Q. From there where did you go? A. Atlantic City— 
no, Philadelphia. 

74 Q. How long did you stay there? A. About a 
month. 

A. And then down to Atlantic City? A. Yes, your 
Honor. 

Q. And then you stayed in Massachusetts for whatever 
period of time it was until you gradually worked your way 
to New Jersey. A. Yes. 

Q. You didn’t come to Connecticut and then go back to 
Massachusetts? A. No. We would only make a! trip down 
to Massachusetts and then come back. 

Q. That was just a trip for an excursion, a few days? 
A. Yes, just over night. 

Q. You did not get a job and then go back. AJ No. 

Q. You lived in Massachusetts until you gradually worked 
vour wav to New Jersey? A. Yes, vour Honor. 

Q. How long did you say you lived in Massachusetts be¬ 
fore you started first to Connecticut and then ojn down to 
Atlantic City? A. Well, I don’t know. It wasnj’t any less 
than two vears. 

i 


i 


i 

j 
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Q. And what makes you say that, Mrs. Smith? A. Be¬ 
cause he worked up in Lowell there for almost a year. 

Q. Xow when was it that you got this copy, or went down 
to Dedham and looked at the record? A. I left here 
75 and went home. Mv sister was dving. Mv mother 
sent nu* a telegram, and I went home. 

Q. Xow, this was while Mr. Charnock was in the peni- 
tentiarv? A. Yes, sir. And before 1 left Mr. Smith saw 


me off at the station, and I told him that I would probably 
have some news for him when I came back, just you know in 
a joking way. I had to keep up. I knew my sister was dy¬ 
ing and evervthing, and so when 1 got home mv younger 
brother was there and everybody and my sister died the 
25th day of July. 

Q. What year did you say, 1926? A. 1926, I believe— 
yes, 1926. 

Q. Yes. A. And I wanted to come right back to Wash¬ 
ington, of course, when everything was so upset. 

O. Whv did vou want to come back to Washington? A. 
Oh, well, I liked Washington. 

Q. Did vou want to come back to marrv Mr. Smith? A. 
Yes. 


Q. Were voul and Mr. Smith verv good friends then? 

w ft • 

A. A es. 

Q. And did vou and he want to get married if vou could? 
A. Yes. 

( c ). That is the reason you came back? A. Yes. 

Q. What did you do when you were up there about look¬ 
ing up the question of divorce? A. Well, my younger 
brother suggested before I came back to Washington, if I 
wanted to go over to Dedham to the Suffolk Court there, 

whv he would drive me over. 

* 

Q. Did you tell him what was in your mind? A. 
76 Yes. And he drove me over, and Mama came with 
us. And I went in, and T got the clerk of the court, 
and T told him what 1 wanted, and I paid him fifty cents, 
and he gave me a copy of this (certified copy of divorce 
proceeding)—Mr. Wheatley has it, T believe. 


Mr. Wheatley: This is a copy of it if your Honor please. 


Bv the Court: 

% 

Q. What did you do with that? A. I came back with it. 
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marriage 
I was too 


Q. Did you talk with any lawyer up there? A.j A lawyer 
in the court room at the time, a lawyer I was slightly ac¬ 
quainted with at the time. 

Q. Did you tell him what the facts were and ask his opin¬ 
ion? A. Well, he said—yes, sir. He said why take time to 
go into tile law in Massachusetts? lie said, “Of course, 1 
don’t know anvthing about Washington, the Federal law.” 
I didn’t have much time to talk to him. 

Q. Did you ask his opinion as to whether youil 
was valid or not? A. I have reallv forgotten, 
much upset. 

Q. When you came back did you tell Mr. Smith your mar¬ 
riage was invalid up there ? A. Yes, sir, I did. 1 remember 
telling Mr. Smith up there. 

Q. You don't think you made it up? A. I mayj have, be¬ 
cause I was verv anxious to marry Mr. Smith. 

Q. Do you want this marriage annulled?; A. Yes, 

ryr • 

/1 sir. 

Q. Do you want it annulled ? Do you want to be 

separated from him? A. Yes. lie would be better off. 

Q. Do you remember the answer you filed in tliii| case? In 

vour answer vou state that after vou married Mr. iCharnock 

- . * * . 

you lived in various states, and you say you did npt live two 

years in the state of Massachusetts, but that on the contrary 
you and Ralph Charnock lived together as husband and wife 
in various states, going back and forth between the states 
of Connecticut, New York, Massachusetts, New Jersey; is 
that true? A. I know. But since, why I have hajd time to 
think it over and remember almost exactly how long 1 did 
live there, because as I remember I had forgotten him work¬ 
ing in Lowell, and didn’t recall it. 

Q. But you give the impression here that you moved 
around from place to place and didn’t stay at one place very 
long, and that you did not intend to remain and be domiciled 
in any of those places. Where did you live in New York? 
A. I beg your pardon? 

Q. Where did vou live in New York? A. S7tlh Street, 
West. 

Q. When did you do that ? A. I think that was the street; 
I don’t know. 

Q. What? A. I think that was the street, I doti’t know. 
Q. Well, how long did you live there? A. Oh, just a cou¬ 
ple of weeks or so. 
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Q. What was your husband doing* while you were there? 
A. He was seeking work. 

78 Q. And did you go back from there to Boston? A. 

Went to Philadelphia; I believe we stopped on the 
way to Philadelphia. 

Q. And where else besides Bridgeport did you live in 
Connecticut ? A. I don’t believe we lived anywhere else in 
Connecticut. 

Q. What place? A. Bridgeport. 

Q. Well, Mrs. Smith, isn’t — a fact that you want your 
husband to have a separation because lie wants one. A. 
Yes. 


Q. And you are willing to say whatever you think will 
help him to get a separation? A. No, No; I am telling the 
truth. 

Q. You are trying your best to tell the facts. A. Yes. 

Q. Do you know that you have switched around a good 
deal. A. I know; but I was nervous. 

Q. You haveibeen employed as a nurse? A. T have been 
on night duty, but I had to give it up to come here. 

Q. Did you know that yesterday, that you had to give up 
your job? A. No, I didn’t, but the lady I am nursing has to 
have hypodermic injections ever so often, and I thought I 
would be through. 

( t ). Is that a permanent job? A. What did you say? 

Q. Is that a permanent job? A. No, it isn’t. None 
79 of those nursing cases are. Our patients either die 
or get well. 

Q. Where did you get your training as a nurse? A. lam 
taking undergraduate work. 


The Court: Do you want to ask any questions? 
Mr. Wheatlev: Yes, vour Honor. 

» 7 • 


By Mr. Wheatley: 

Q. Mrs. Smith, up until three weeks ago weren't you 
anxious to have this annulment suit dismissed? A. I wasn’t. 

Q. Mrs. Smith, at the time I took this matter up with you 
up until about three weeks ago, weren’t you anxious to have 
this annulment suit dismissed? A. I have never been 
anxious to have it dismissed. 

Q. Never have been anxious to have it dismissed? A. No. 
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Q. Then you don’t want the annulment? A.j What do 
you mean, I don’t want tlie annulment? 

Q. You say you have never been anxious to have it dis¬ 
missed. Well, do you want the annulment? Aj. I didn’t 
understand your question in the first place. Maybe I don’t 
understand English. 

Q. Mrs. Smith, I took this matter up with you and showed 
you the answer, and 1 went over the matter with you, and 
didn’t you tell me that all of the things were true jin the an¬ 
swer that was signed bv you? A. Thev must have been 
true. 

Q. And didn’t you sav at that time if you couHl beat the 
case you would do it, that you didn’t want any annulment? 
A. Mr. Wheatley, I didn’t say that; positively didn’t. 

80 I went into vour office, and I told you, “Mr. Smith 
has the case. Let him get it, let him have the annul¬ 
ment.” You said, “We can’t do that, Mrs. Smitjh.” 

Q. Didn’t you come into me about three monthjs ago and 
say you had a quarrel with Mr. Smith, and that you didn’t 
want to remain his wife any longer and that you wfanted the 
annulment? A. I have alwavs told you to let himigo ahead 
with the annulment. 

Q. Do you deny that you said that, or did you jsav that? 
A. I don’t remember exactly; I don’t rememberj. 

Mr. Wheatley: That is all. j 

! 

By the Court: | 

i 

Q. Has he been contributing to your support! up until 
now? A. Why, yes, sir, Mr. Smith has helped mejout right 

along. 

The Court: That is all. j 

i 

81 Cross-examination: 

! 

Bv Mr. Smith: • j 

* 

Q. Do you identify this as having been written oi}t in your 
marriage ceremony (indicating marriage certificate)? A. 
Yes, sir. 

Q. Written out in your presence? A. Yes. 

The Court: What is it ? j 

Mr. Smith: It is the marriage certificate showing they 
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were married in due eonformitv with the laws of the state 
of Rhode Island, according to the use of the Holy Catholic 
Church. 

The Court: Who were? 

Mr. Smith: The defendant and Ralph Charnock. 

I call your Honor’s attention to this statement appearing 
in the answer:; ‘‘The defendant herein entered into the 
aforesaid marriage ceremonv with Charnock in the full 
belief that the former marriage of the said Charnock had 
been dissolved hv divorce. 


Bv Mr. Smith: 

Q. Did you believe that at the time you entered into 
the ceremony? A. Believe what? 

C>. That Charnock had been completely divorced from 
his first wife at the time you married him? A. Well, he 
told me he had been divorced. What other wav am I to 
believe when a man says he was divorced? He must have 
been divorced. 

Q. And you continued to believe that, in good faith, did 
you, from 1921 until you got this record (divorce 
82 record)? A. I don't know whether I did or not; I 
don't remember. 

Q. And during all of that time you were holding your¬ 
self out as his wife, and vou believed vourself to be his 
wife, did you? A. Well, maybe there was other things; 
mavbe 1 didn't want mv mother to know. 

Q. 1 am asking you. Please do not spar with me. An¬ 
swer the question. A. I am- 

Q. From the time of the ceremony February 15, 1921, 
until you got this certified copy of the divorce proceed¬ 
ing in Dedham Court House in 1926 vou believed during 
that time vou \vere Charnock’s wife, didn't vou? A. I 
didn't know what to believe. 

Q. Will vou tell us what vou did believe? A. I don't re- 
member just now. 

The Court: Mrs. Smith, you had some expression from 
him which worried you. 

The Witness: Yes. 

The Court: And made you wonder about it? 

The Witness: 1 I didn't know what to believe. 

The Court: And you did not go off and consult any lawyer 
and try to find out what it was? 
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The Witness: No, I did not bother. 

The Court: You did not want your mother to know about 
it? You did not want her to tind out? 

The Witness: I didn’t care. 

83 The Court: You did not care whether vou were 

T I J 

married to him or not? What do you mean by that? 
Were you willing to live with him in any case, whether you 
were married to him or not? 

The Witness: No; not exactly that, of course.; 

The Court: And you were perfectly willing tli^t the mar¬ 
riage should come to an end at any time? 

The Witness: Yes. 

The Court: Now at the time vou married himidid vou in 

%/ | m/ 

good faith believe he was free to marry? | 

The Witness: When we got down to Providence, Rhode 
Island, we got the marriage license. 

The Court: You went down there for that purpose? 

The Witness: Yes; sure. 

The Court: Yes. * j 

The Witness: When he signed that paper I Relieve lie 
did mark divorced on there. That is the first time I knew 
it. And I was a widow at the time. I had been married be¬ 
fore. 

By Mr. Smith: 

Q. You were married to a man before the World War by 
the name of Pelkey, and he was killed in France? A. Yes. 

Q. You were a widow at the time you went thjrough the 
ceremonv with Charnock? A. Yes. 

Q. Will you tell us about when it was you went to At¬ 
lantic Citv in the State of New Jersev to live ^ A. You 
» * 

sav about when it was ? 

Q. Yes. A. Oh, my, I don’t remember those dates. 

84 The Court: Let me ask you another jquestion: 
going back to the time you went down to Providence, 

at the time you went down there you understood }n perfect 
good faith that he was free to marry you, didn’t you? 

The Witness: T believe I did. j 

The Court: Well, don’t you know? j 

The Witness: Well, I must have been or I wouldn’t have 
gone through. 

5—5412a I 
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The Court: Well, why do you hesitate and pause, and say 

you believe vou do. Don’t you know one wav or the other? 
•> « * » 

The Witness: Whv, from his conversation and every- 

thing, why of course I thought the man was a single man. 

The Court: You thought he was single. You mean you 

thought he had never been married? 

The Witness: Well, I didn’t know he had been married. 
I knew lie wasn’t married at that time. I had that mucjh 
faith in him. 

The Court: Well, when vou saw this document that he 
signed in Providence he put down the word 4 ‘Divorced”? 
The Witness: I believe he did. 

The Court: Did that shock you? 

The Witness: Yes: it surprised me. 

The Court: Why did it surprise you. 

The Witness: Well, I couldn’t ever get any satisfaction 
as to whether he was a widower or divorcee. 

The Court: Did you try to find out before you married 
him? 

The Witness: Why in a joking way, of course, I asked 
him sometimes. 

The Court: And you went down there taking a chance on 
him: is that it ? 

85 The Witness: Yes, I did. I went down and took 
a chance on him. 

The Court: You hoped he was not married, but you were 
not absolutely positive? 

The Witness: Yes. 

The Court: All right. That is all. How much more will 
there be? 

Mr. Smith: I have just a few questions. 


Bv Mr. Smith: 

Q. This is your signature to the first answer you pre¬ 
pared in this case? 

Mr. Wheatley It is not filed. 

Mr. Smith: I know it is not. 

A. Yes that is my signature. 

Bv Mr. Smith: 

Q. And you swore to that before a notary? A. Y’es. 

Q. This answer was never filed. It was prepared by 
former counsel. I call your attention to a statement in it. 
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The Court: How did you get it ? ' 

Mr. Wheatley: He called on me to produce it.! 

By Mr. Smith: ; 

Q. You further answered and said 4 ‘This defendant says 
that on July 31, 1926, upon advice of eminent cbunsel, she 
and the aforesaid Charnock were not husband and wife, 
that they were never legally married, that the! attempted 
marriage in the State of Rhode Island, Citv of Rrovidence, 
was void ah initio, and that there never was a common law 
marriage between her and said Charnock, she i immediately 
repudiated upon the advice of such counsel the illegal and 
improper relationship then existing betwejen her and 
86 said Charnock, although the same had bden entered 
into on her part in good faith.” Did you! enter into 
it in good faith? A. Didn’t I enter into marriage in good 
faith? I 

Q. Will you answer the question? A. Well,! I did an¬ 
swer it. 

| 

The Court: I think we have been all over that. : She prob- 
ablv mav not have the same idea of good faith that vou have, 
but you questioned her about this, and I have Questioned 
her at least twice about it. 

| 

Bv Mr. Smith: I 

Q. Notwithstanding what Charnock might have told you 
while he was drinking, you never believed any j statement 
that he had not been divorced? A. Mr. Smith, I never 
reallv believed anvbody. 

Q. You never believed any of those statements he made 
to you; vou still thought he was your husband, didn’t vou? 
A. I don’t know just what I thought. 

Q. And during the time you lived in Atlantic Cijty did you 
and Charnock hold yourselves out as being husband and 
wife? A. Yes; ves. 

Q. And you had your own apartment? A. We lived with 
mv sister. 

ms 

Q. And how long did you live at Atlantic City? A. We 
lived in a large apartment with my sister. 

Q. And how long did you live at Atlantic City? A. 1 
don’t know; I couldn’t say exactly how long. 
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Q. Did vou live there a vear? A. Possiblv so. 

V ft ft V 

87 Q. And during all of that time you lived together 

as husband and wife and held vourselves out as such 

* 

to evervbodv vou met? A. Yes, sir. 

ATr. Smith: I think that is all. 


Bv 'Sir. AVheatley: 

Q. Mrs. Smith, vou said vou lived together as husband 
and wife. You held yourself out as Charnock's wife simply 
because of your marriage to Charnock, did you not? You 
never went through anv other marriage eeremonv in At- 
lantic Citv, did vou ? A. Xo, sir. 

88 It was stipulated by the parties, through their 

attorneys, and defendant offered and the court re¬ 
ceived in evidence the facts that if Jacob Weikel were 
called as a witness, he would testify that he is President 
of the Shelburne Hotel, Inc., and has charge of said hotel 
in Atlantic City and that John L. Moring was employed 
by said hotel in Atlantic City, Xew Jersey from April 17, 
1923 until March 15, 1924. And further stipulated that 
if Frank Maver were called as a witness he would testifv 

• ft 

that he is manager of the Harrington Hotel in Washing¬ 
ton and that John L. Moring was in the employ of said 
hotel in Washington, D. ('., from August 1, 1924 to De¬ 
cember 15, 1925. 

Whereupon the parties rested and the court took the 
cause under advisement and thereafter on December 21, 
1930 entered of record findings of fact and conclusions of 
law. At this point by leave of court, plaintiff amended 
paragraph five of the Bill of Complaint, as amended, and 
the cause was thereupon re-opened for the taking of fur¬ 
ther testimony. On December 23, 1930 the following pro¬ 
ceedings were had: 

William P. Duff, being called as witness by the plain¬ 
tiff. testified: That his occupation is hotel manager. That 
in 1924 he was office manager of the Ambassador Hotel in 
Atlantic City, Xew Jersey. That he knew Ralph Charnock 
in Atlantic City. Charnock was employed at the Ambassa¬ 
dor Hotel as a night man. Witness thinks Charnock was 
employed there three or four months in 1924. Witness 
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has a vivid recollection of having met Mrs. Cljiarnock at 
a dance or in the hotel in Atlantic Citv, when! Charnock 

v i 

brought her in one night. Witness never had any con¬ 
versation with Charnock about his wife, otheb than the 
fact that Charnock was married and had a wifeJ Witness 
knew Charnock was married. That whenj Charnock 

89 would come into the hotel at night, he \Vould just 
say, “1 was out with my wife some place last 

night". That occurred in June 1924, nearly seven years 
ago. The recollection of witness is that he met Mrs. Char- 
nock for about five minutes. 

i 

i 

The Court: What did he say about being married ? 

The Witness: Your Honor, I do not remember what he 
stated other than the fact that he would explain]—I would 
onlv meet him when he came on dutv and he wlould sav, 
“I was out with my wife last night” or “We went to a 
dance” or something like that. I do not know tjhat there 
was anv conversation whatever. 

%> s 

The Court: You understood that lie was marrijed? 

The Witness: I did, Your Honor. j 

7 I 

i 

The witness did not have any conversation with Char- 

. *■ t # i 

nock about whether lie was living with his wife lor not. 

Mrs. Lyle E. Dow was called as a witness by the plain¬ 
tiff and testified, as follows: That for about eight years 
she has been connected with the Episcopal Mission in the 
District of Columbia. That in 1925 she had a Conversa¬ 
tion with Ralph Charnock in the District Jail, 1219 19th 
Street, S. E. That about the same time she met the de¬ 
fendant, who called herself Mrs. Charnock. Witjness had 
a conversation with Charnock as to whether or not he was 
married and who his wife was. The witness toild Char¬ 
nock she worked for the Episcopal City Mission land Mr. 
Charnock’s name was given on the Jail record as being an 
Episcopalian. Witness asked to see him or (Charnock 
asked to see her. “And he said he was married, j And he 
told me where his wife was living. I tried to get jin touch 
with his wife but I was unable to for some davs 

4 / 

90 later. Mr. Charnock said he was married and that 
he had married his wife in Providence] Rhode 

Island, I think in 1921; that he was married by an Epis¬ 
copal Clergyman in Providence, Rhode Island in 1921. 
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And I saw his wife, the same lady as sitting here and she 
admitted that she was Mr. Charnock’s wife.” Witness has 
dozens of cases at the Jail. 

Q. Did he say, Mrs. Dow. how long he lived with this 
ladv after thev were married? A. Ever since thev were 
married was my understanding. 

Q. Up to thei time that he got into trouble. A. Yes. 
And thev brought him back—when he was brought back 
from Xew York for this embezzlement of funds from the 
Martinique Hotel, they were living together at that time. 
Now, that was his statement. 

Amos A. Steel was called as a witness on behalf of 
plaintiff and testified that lie is probation officer of the 
Supreme Court of the District of Columbia and was such 
in 192"). That the case of United States vs. Ralph Char- 
nock, Criminal Xo. 43,427, was referred to him by the 
court for report on the question of probation. That he 
had a conversation with Ralph Charnock in June or July 
of 1925. That he made shorthand notes of the statements 
made to him by Charnock. That he has the shorthand 
notes in his possession and is testifying from them. 

The Court: Yes. Mr. Steel, get down to the question of 
the marriage. That is the important thing. What did he 
sav about the marriage to vou? 

The Witness. 1 read from mv notes, vour Honor, mar- 
ried about five years. Has lived with his wife most of the 
time. She lived at 918 18th Street, X. W., in Washington. 

Q. What else do you have? 

Witness: After this I asked him, after that, if 
91 thev had lived together and at the end of mv re- 
port here I asked as is usual as to the dependents 
in such cases and if his wife had come to the Jail to see 
him. He said she comes to the Jail to see him on every 
visiting day. 

At this point the defendant was recalled to the stand 
for further cross-examination and testified as follows: 

Q. I call your attention to this part of your answer, 
“Answering paragraph six, defendant says that she and 
said Ralph Charnock lived at Atlantic City, Xew Jersey, 
from January 1924, until May, 1924, but they did not in- 
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tend to become residents of the state of New Jersey and 
did not vote there or register there to vote. [Defendant 
did not then know that at the time of the attendpted mar¬ 
riage between Ralph Charnock and defendant, h|e, the said 
Ralph Charnock, had not been finally divorced from Car- 
lotta K. Charnock. Defendant continued to livd with said 
Ralph Charnock because she believed that sliej had been 
married to him by the previous ceremony.” jIs that a 
fact? A. Yes, whatever it says there is true. 

Q. That is the first knowledge you had about it, was 
after 1924, is that right? A. Yes. I 

Q. We want the facts now. A. Yes. It is tiiie. 

Q. You say that it is true? A. It is all true. Every¬ 
thing that is stated there is true, on ttyat paper, 
92 absolutely true. 

Q. Well, did you, when Charnock made j the state¬ 
ment to you, while he was drunk, about a month after the 
ceremony, that vou could leave at anv time vou Wanted to, 
believe that you were not married? A. No; who j would be¬ 
lieve a drunk person; I didn’t. 

Q. Well did you continue on to live with him? A. Of 
course I lived with him. 

Q. Believing that you were his wife? A. Yes,jl went to 
Atlantic City to live with him and lived with hiijn in Phil¬ 
adelphia and lived with him in New York; evenj when we 
got to New York. 

The Court: Well, I am very sorry Air. Smith- I have 
debated over that a long time, but as I see it, I Would not 
be justified in finding in your favor. Apparently you and 
Mrs. Smith both want the same thing. But the burden is 
upon you to prove the fact that she did live with! him, and 
she has made so many contradictory statements that I do 
not see how anybody is justified in believing any statement 
that she has made. Apparently she did find out about her 
husband’s divorce. 

! 

Thereupon on January 5, 1931 the plaintiff presented to 
the court a letter and envelope in the handwriting of the 
defendant, which letter and envelope was receivedjbv plain¬ 
tiff in the mail on January 4, 1931. This is the s^me letter 
referred to in the memorandum of opinion of the court and 
is as follows: 
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Postmarked Washington, D. C., Jan. 3,1931, 5 P. M. 

Jan. 2, ’31. 

To David F. Smith, Esq., 

Edmonds Bid., 15th St. X. W., 

Local, Suite 908. 

93 Dear David: 

T must get this something of- mv mind. I told the court 

a lie when I said Charnock told me of his divorce while 

drinking. I didn’t know a thing about it until July 1925. 

Please help me out. I want Judge Adkins to know this 

so am asking vou to do this for me. This is the honest 

truth David. Please see what vou can do for me I certainlv 

* % 

want the truth known and that lie has been worrving me so 

ft o 

I made up my mind to write you about it. I am sorry. I 
made such a mess of things, but I know you will help me 
out. 

Best luck and as ever. 

GERTRUDE A. SMITH. 


Thereupon the Court permitted the case to be re-opened 
for the purpose of further examination of the defendant. 
Thereupon on January 7, 1931 the defendant was called to 
the stand for further cross-examination and was asked in 
substance as to whether or not she desired to correct her 
testimonv theretofore given to the Court. She testified 
that she lied to the Court when she told the Court that 
Charnock told her while drunk that his divorce was not 
final at the time he married her and defendant could leave 
whenever she wanted to. That no such thing ever occurred. 


Asked by the Court if she was admitting perjury defendant 
replied that she was. Asked by the court as to whether or 
not she expected the Court to believe her now, the witness 
replied that whether the Court did or not she was now tell¬ 
ing the truth. Asked bv the Court what reason she had for 
perjuring herself, witness shifted about in the witness 
chair and said she guessed she was mad at being compelled 
to come to Court and that everybody made her sick. 
94 At no time during the trial or hearing did the 
plaintiff make an election to rely solely upon the 
defendant’s testimony to establish good faith, but the plain¬ 
tiff constantly advised the Court that he relied upon all the 
evidence in the cause. 
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Be it further remembered that the foregoing! statement 
of evidence and bill of exceptions contains the substance of 
all the evidence given on the hearing of the aboUe entitled 
cause and the same is true, complete and properly pre¬ 
pared, and is by the Court this 3rd day of Marchj 1931, now 
for then, signed and sealed in duplicate and made a part 
of the record in the above cause. 

Bv the Court: 

* 


JESSE C. ADKIjNS, 


Associate 


Justice. 
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This in an appeal from a final decree of the lower 
court dismissing appellant’s bill of complaint (R. 24). 
The suit was brought under T. 14, Ch. 1, Secs. 1 anti 2 
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of the D. C. Code to have a marriage celebrated be¬ 
tween appellant and appellee on July 31, 1926 in the 
District of Columbia decreed null and void on the 
stated ground that on said date appellee was the law¬ 
ful wife of one Ralph Charnock. 

The bill was filed April 23, 1930 (R. 1-3) and on 
July 29, 1930 appellee answered (R. 4-7). The cause 
came on for hearing in open court December 1, 1930 
(IT 26-6S). By leave of court (R. 68) appellant filed 
an amendment to Section 5 of the bill (R. 18). De¬ 
cember 6j 1930, appellant submitted requests for spe¬ 
cific findings of fact and conclusions of law as therein 
set out (R. 8-12). December 22, 1930 the court filed 
findings of fact and conclusions of law (R. 12-17). 

Availing himself of the authoritv contained in the 
last paragraph of the court’s conclusions of law (R. 
17) appellant reopened the case for the purpose of 
introducing additional evidence on the question of the 
good faith of Charnock in entering into the mar¬ 
riage of February 15, 1921, with appellee, and testi¬ 
mony upon this point was thereafter taken (R. 68-73). 
Thereafter the court made no special findings as to 
the additional evidence submitted but on Jauuary 21, 
1931, filed a memorandum opinon (R. 21). 

Appellant thereupon and on January 27, 1931, filed 
specific exceptions (R. 22-3) to the tenth, eleventh and 
twelfth findings of fact by the court (R. 16-17), to all 
of the court’s conclusions of law (R. 17), except the 
third paragraph, and to the memorandum opinion of 
the court (R. 21), which exceptions were overruled 
(R. 23-4). The first nine findings of fact by the court 
(R. 12-16) appellant concedes. 
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The conceded facts as found by the court (R. 121-16) 
are: 


1. “Appellant is a citizen of the United 
States and has been a resident of the District 
of Columbia for 27 years last past. 

2. “Appellee is and has been a resident of the 
District of Columbia since the year 1925. 

3. “On July 31, 1926, appellant and appellee 

attempted to contract a legal marriage in j the 
District of Columbia and on that day the rites 
of marriage were celebrated between them by 
the Reverend Jason Noble Pierce, a minister of 
the Gospel, who had been authorized so id do 
by a license issued by the clerk of the Supreme 
Court of the District of Columbia. j 

4. “Appellant and appellee lived together as 
husband and wife in the District of Columbia 
from July 31, 1926, until April 12, 1930. j No 
children have been born to them. 

5. “On February 15, 1921, appellee attempted 
to contract a legal marriage with one Ralph 
Charnock at the city of Providence, Rhode 
Island. On February 15, 1921 and for spme 
time prior thereto appellee and Charnock were 
residents of Massachusetts, and on said dav 
appellee and Charnock journeyed from Massa¬ 
chusetts to Providence, Rhode Island, for the 
sole purpose of having a marriage ceremony 
performed between them in due form of law 
and with the intention on the part of both of 
them of immediately returning to Massachu¬ 
setts to live and cohabit as husband and wife. 
On February 15, 1921, the rites of marriage 
with due legal ceremony were celebrated be¬ 
tween appellee and said Ralph Charnock by the 
Reverend Frederick S. Penfold, a minister! of 
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the Gospel, at Providence, Rhode Island, in ac¬ 
cordance with the rites of the Episcopal Church 
and in conformity with the laws of the State of 
Rhode Island. Immediatelv following: said mar- 
riage ceremony, on the same day, appellee and 
Charnock returned to Massachusetts where thev 
continuously and openly resided and cohabited 
together as husband and wife in various places 
within Massachusetts for a period of approxi¬ 
mated two vears immediatelv after Februarv 

» * » i 

15, 1921. Appellee entered into said marriage 
rites and ceremonv with Charnock in good faith 
on her part and without any knowledge on her 
part of any impediment to the marriage of 
Charnock to her. Appellee continued to live 
and cohabit with Charnock as his wife continu- 
ouslv from Februarv 15, 1921, until the latter 
part of 1923 within the Commonwealth of Mas¬ 
sachusetts. 

6. ‘‘Ralph Charnock had been previously 
married to one Carlotta K. Charnock on June 
26, 1910, in the Commonwealth of Massachu¬ 
setts. On August 4, 1920, Charnock, then a 
resident of Massachusetts, filed a libel in the 
Superior Court of Massachusetts, within and 
for the county of Norfolk, against his wife, Car¬ 
lotta K. Charnock, for the cause of adultery on 
the part of his said wife. Carlotta K. Charnock 
was personally served with process in said 
cause and after due proceedings said cause 
came on for trial with the result that on Decem¬ 
ber 9, 1920, the Superior Court of "Massachu¬ 
setts entered of record a decree nisi in said 
cause as follows: 

44 4 In the above entitled libel for divorce, after 
due hearing, it is ordered, adjudged and decreed 


•** 

0 


I 


I 


I 

I 
i 

that the said Ralph Charnock be and he hereby 
is divorced from the bonds of matrimony be¬ 
tween him and the said Carlotta K. Charnock 
for the cause of adultery on the part of the |said 
Carlotta K. Charnock, as alleged in said libel; 
this decree to become absolute after the expira¬ 
tion of six months from the entry hereof, unless 
the Court shall have for sufficient cause, upon 
the application of any party interested, other¬ 
wise ordered.’ 

4 ‘Thereafter on June 10, 1921, and after! the 
expiration of six months from the entry of said 
decree nisi the Court not having for sufficient 
cause on the application of any party interested 
otherwise ordered, said decree nisi became! ab¬ 
solute according to the statute, which is section 
21 of chapter 20S of Massachusetts General 
Laws of 1921. The aforesaid decree of the iSu- 
perior Court of the Commonwealth of Massa¬ 
chusetts is still in full force and effect and 
stands unreversed. 

7. “During all of the time appellee and Char¬ 
nock lived and cohabited together as husband 
and wife in Massachusetts after February 115, 
1921, they held themselves out to their relatives, 
friends and acquaintances as being husband ^nd 
wife, and were known as such in the Commjon- 
wealth of Massachusetts. In the latter part of 
1923 appellee and Charnock moved from ^he 
Commonwealth of Massachusetts, and there¬ 
after resided and cohabited together as husband 
and wife in Bridgeport, Connecticut; New Yprk 
City, New York; Newark, New Jersey; Camclen, 
New Jersey; Philadelphia, Pennsylvania; At¬ 
lantic City, New Jersey, and in the District! of 
Columbia until 1925 when they separated. Ap- 
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pellee and Charnock resided and cohabited to¬ 
gether as husband and wife in Atlantic City, 
State of New Jersey for a period of approxi¬ 
mately one year in 1924 and 1925, and during 
the whole of said period openly held themselves 
out as being husband and wife, and were known 
and reputed to be such by their relatives, 
friends and acquaintances with whom they came 
in contact. 

8. “Section 6, chapter 207 of Massachusetts 
General Laws of 1921, which was in full force 
and effect during all of the time appellee and 
Charnock lived and cohabited together as hus¬ 
band and wife within the Commonwealth of 
Massachusetts, from and after February 15, 
1921, provides as follows: 


V ‘If a person, during the lifetime of a hus¬ 
band or wife with whom the marriage is in force, 
enters into a subsequent marriage contract with 
due legal ceremony and the parties thereto live 
together thereafter as husband and wife, and 
such subsequent marriage contract was entered 
into by one of the parties in good faith, in the 
full belief that the former husband or wife was 


dead, that the former marriage had been an¬ 
nulled bv a divorce, or without knowledge of 
such former marriage, they shall, after the im¬ 
pediment to their marriage has been removed 
by the death or divorce of the other party to 
thd former marriage, if they continue to live to¬ 
gether as husband and wife in good faith on the 
part of one of them, be held to have been legally 
married from and after the removal of such im¬ 


pediment, and the issue of such subsequent mar¬ 
riage shall be considered as the legitimate issue 
of both parents.’ 
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“Charnock was sentenced by the Supreme Court of 
the District of Columbia to Lorton Reformatory on 
July *21, 1925, to a term of two years, was paroled on 
May 18, 1926, and reported to that institution until 
February 26, 1927, when he was given final discharge. 
At the time of the attempted marriage between appel¬ 
lant and appellee on July 31, 1926, the previous mar¬ 
riage of appellee to said Ralph Charnock had not been 
terminated by death or a decree of divorce or nullify.” 


After finding the above facts (first 9 Fs., R. 12-116), 
the court, on the stated grounds of, (1) conflicting 
statements in appellee’s answers; and, (2), conflict¬ 
ing testimony given by appellee (F. 10, 11 ancj 12, 
R. 16-17), found (R. 17) that the evidence did; not 
establish that appellee lived with Charnock after June 
10, 1921, as his wife “in good faith within the mean¬ 
ing of those words as used in the Massachusetts lay 7 ”; 
that there was no evidence as to the good faith of 
Charnock in continuing to live with appellee asjher 
husband after June 10, 1921; held as matter of |law 
that the marriage of appellee to Charnock was | not 
validated by their continued living together as hus¬ 
band and wife after June 10, 1921; that appellee!, on 
Julv 31, 1926, was not the lawful wife of Charnock, 
and that appellee’s marriage to appellant on Julvj 31, 
1926, was a valid marriage. Tt is the contention of 
appellant that the record does not support the court’s 
Findings of Fact 10, 11, and 12, nor the Conclusions of 
Law 1, 2 and 4, to which exceptions were taken, oyer- 
ruled, and assigned as error, which will be hereinafter 
considered under “Argument.” 


i 

i 
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Following the court’s findings of fact and conclu¬ 
sions of law, a final decree was entered (R. 24) dis¬ 
missing appellant’s bill, from which decree appellant 
appealed to this Court, seventeen grounds of error 
being assigned as follows: 

1. “In dismissing plaintiff’s bill, as amended. 

2. In not holding that the defendant and 
Ralph Charnock became husband and wife by 
virtue of section six (6) of Chapter two hun¬ 
dred seven (207) of Massachusetts General 
Laws of 1921. 

3. In holding that the defendant and Ralph 
Charnock did not become husband and wife 
under the laws of the Commonwealth of Mas¬ 
sachusetts. 

4. In not holding that the defendant and 

Ralph Charnock were married according to the 

requirements of the common law in the State of 

New Jersey. 

* 

5. In holding that the defendant and Ralph 
Charnock did not become husband and wife in 
accordance with the requirements of the com¬ 
mon law in the State of New Jersev. 

6. In not holding that defendant and Ralph 
Charnock were husband and wife on Julv 31, 
1926. 

7. In failing to pass a decree declaring the 
attempted marriage between plaintiff and de¬ 
fendant on July 31, 1926, to have been null and 
void. 

8. In failing to find that the defendant con¬ 
tinued to live and cohabit with Ralph Charnock 
as husband and wife in good faith upon the part 
of defendant from February 15,1921, until June. 
1925. 
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9. In failing to find that the defendant con¬ 
tinued to live and cohabit with Ralph Charnock 
as husband and wife in good faith upon thejpart 
of defendant from and after June 10, 1921L 

10. In failing to find that Ralph Chafnock 
entered into the marriage ceremony with de¬ 
fendant on February 15, 1921, at Providence, 
Rhode Island, in good faith upon the paf*t of 
Ralph Charnock. 

11. In failing to find that Ralph Charnock 
continued to live and cohabit with defendant as 
husband and wife in good faith upon the jpart 
of Ralph Charnock from February 15, 1921, 
until June, 1925. 

12. In failing to find that Ralph Charhock 
continued to live and cohabit with defendant as 
husband and wife in good faith upon the part of 
Ralph Charnock from and after June 10, 1921. 

13. In failing to vacate and set aside findings 
ten (10), eleven (11) and twelve (12) upoh all 
the evidence in the cause. 

14. In failing to make additional special find¬ 
ings of fact and conclusions of law as required 
by Supreme Court Rule 7014 upon the evidence 
taken in the cause since the cause was reopened. 

15. In failing to make special findings of jfact 
and conclusions in accordance with the several 
requests of plaintiff. 

16. In making findings of fact ten (10), eleven 

(11) and twelve (12) and conclusions of law one 
(1), two (2) and four (4). j 

17. In holding that the performance of the 
marriage ceremony between plaintiff and | de¬ 
fendant resulted in a valid marriage.” 


2 b 


I 

i 
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The Question for Decision. 

The trial court found as a fact (R. 13, F. 5) that 
appellee did enter into said marriage on February 15, 
1921, with Charnock “in good faith on her part and 
without any knowledge on her part of any impedi¬ 
ment”, and that she thereafter continued to live and 
cohabit with the said Ralph Charnock as his wife in 
Massachusetts continuously until the latter part of 
1923. The court further found (R. 14, F. 7) that fol¬ 
lowing said marriage and during their said resi- 

dence in Massachusetts “tliev held themselves out to 

%> 

their relatives, friends, and acquaintances as being 
husband and wife, and were known as such in the Com¬ 
monwealth of Massachusetts”. Thus the only ques¬ 
tion is whether appellee and Charnock, or either of 
them, following their marriage February 15, 1921, 
continued to live as husband and wife in good faith 
until after June 10, 1921. 


ARGUMENT. 

The assignments of error will hereinafter be con- 
sidered in their logical order, and not in the order as¬ 
signed. 

Assignment of Error 16. 

“In making findings of fact ten (10), eleven 
(11) and twelve (12) and conclusions of law 
one (1), two (2) and four (4).” 

Exceptions were taken (R. 22) to all of the court’s 
Findings of Fact 10, 11 and 12 (R. 16-17) upon the 
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ground that said findings were clearly wrong and con¬ 
trary to the evidence; and to (R. 23) the court’s! Con¬ 
clusions of Law 1, 2, and 4 (R. 17), which exceptions 
were overruled (R. 23-4). An examination of the rec- 
ord will disclose that the court ’s Findings of Fact 10, 
11 and 12 are not supported by the evidence. 

The court found (R. 13, F. V): j 

44 Defendant Jierein entered into said 'mar¬ 
riage rites and ceremony with said Ralph Char- 
nock in good faith on her part and without any 
knowledge on her part of any impediment to 
the marriage of Charnock to her.” 

i 

R. 16, F. X: 

* i 

! 

4 ‘From the evidence I am unable to find that 
defendant continued in this relation in igood 
faith.” i 

I 

The court then found (R. 16, F. X): 

i 

44 To prove her good faith plaintiff ijelied 
solely on her testimony. She signed twoj sep¬ 
arate answers, and was on the stand twice. | Her 
answers were conflicting, and her testimony 

was verv confused and contradictors. ” 

* 

i 

The above finding by the court was erroneops in 
three respects: (1) Appellant did not rely solely ppon 
the testimony of appellee; (2) the court drew ait un¬ 
warranted and wrong conclusion from appellee’s an¬ 
swers and her testimony; and (3) based its findings 

i 

and conclusions of law solely upon said unwarranted 
and wrong conclusions of appellee’s testimony, wholly 
ignoring established rules of law and other evidence. 


| 

i 

i 

i 

i 

j 

i 


i 
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The statement appearing in the court’s findings (R. 
16, F. X) that “to prove her good faith plaintiff relied 
solely upon her testimony” is conclusively shown to be 
erroneous by the record, wherein (R. 72) the court 
certifies: 


“At no time during the trial or hearing did 
the plaintiff make an election to rely solely upon 
the; defendant’s testimonv to establish good 
faith, but the plaintiff constantly advised the 
Court that he relied upon all the evidence in 
the cause.” 


We will next consider appellee’s answers, which the 
court finds (R. 16, F. X) “were conflicting”, and from 
which the court in part reached its conclusion that 
after her marriage to Charnock appellee did not con¬ 
tinue to live with Charnock in good faith as his wife 
until after June 10, 1921. 

After the filing of appellant’s bill appellee caused to 
be prepared and appellee executed an answer which 
was never filed (R. 48-50). This is one of the answers 
referred to by the trial court in its Finding 10. In this 
answer appellee stated: 


“Further answering said paragraph five, this 
defendant says she attempted to contract a 
valid marriage with the said Ralph Charnock 
and traveled with him as his wife from place 
to place in good faith, * * (R., 49.) 

“ Further answering said’paragraph, this de¬ 
fendant says, that on, to wit, the 31st day of 
July, 1926, upon advice of eminent counsel 
that she and the aforesaid Ralph Charnock 
were not husband and wife, that they were 
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never legally married, that the attempted mar¬ 
riage in the State of Rhode Island, in the I City 
of Providence, aforesaid, was void ab initio, 
and that there never was a common law |mar- 
riage between her and the said Ralph Charnock, 
she immediately repudiated upon the advice of 
such counsel the illegal and improper relation¬ 
ship then existing between her and the | said 
Ralph Charnock although the same had been 
entered into on her part in good faith and there¬ 
upon married the plaintiff, * * V’ (R.,;50.) 

i 

In the answer filed (R. 4-7) appellee stated (R. 3): 

“The defendant herein entered into the afore¬ 
said marriage ceremony with Charnock inj the 
full belief that the former marriage of jsaid 
Charnock had been dissolved bv divorce.’’! 

•' i 

i 

Appellee (R. 5-6) then sets out the various places at 
which she and Charnock lived after their marriage, up 
until May, 1924, and then says (R. 6): j 

i 

“Defendant did not then know that at j the 
time of the attempted marriage between Ralph 
Charnock and the defendant he, the said Rflpli 
Charnock, had not been finallv divorced from 
Carlotta K. Charnock. Defendant continued to 
live with said Ralph Charnock because she! be¬ 
lieved that she had been married to him by; the 
previous ceremony, * * 

! 

Whatever conflict may appear in the two answer^ on 
other points there is apparently no conflict on the ques¬ 
tion of the good faith of appellee in contracting j the 
marriage of February 15,1921, with Charnock andjher 


i 

i 

i 

i 

i 

I 


i 
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continued good faith in thereafter living with him as 
his wife until long after June 10, 1921. 

We will next consider appellee’s testimony, which 

the court found (R. 16, F. X) was “very confused and 

contradictors” and which formed the basis of the 
* 

court’s finding that appellee did not after her marriage 
to Charnock continue to live with him as his wife in 
good faith. This finding is based upon the finding by 
the court (R. 16, F. 10) viz: 

“About a month after the marriage ceremonv 
while Charnock was drunk defendant upbraided 
him!, and he replied that she could leave when¬ 
ever she wanted to because he had not secured 
an absolute divorce from his prior marriage.” 

If this ever occurred, it is conclusivelv shown bv the 
record to have occurred not “about a month after the 
marriage” as found bv the court, but more than tliir- 
teen months after the marriage as shown by the record. 

Appellee was an involuntary witness and appeared 
and testified in her own behalf only in response to a 
subpoena issued by her attorney appointed by the 
court to defend (R. 54). On direct examination (R. 
54-5) she testified: 

“That in 1921 she married Ralph Charnock 
at Providence, Rhode Island. That at that time 
she and Charnock were residents ot* Massachu¬ 
setts. That she lived with Ralph Charnock as 
his wife from February 15,1921, until they sepa¬ 
rated in 1925. That on February 15, 1921. she 
and 1 Charnock drove from Lynn, Massachusetts, 
to Providence for the purpose of being married. 
That they were married by the Reverend Fred- 


erick S. Penfold at St. Stephen’s Churcjh. in 
Providence. That after the ceremony, op the 
same day, she and Charnock drove back to Mas¬ 
sachusetts to see her mother. That she and 
Charnock lived in Massachusetts for about! two 
years immediately after the ceremony of Feb¬ 
ruary 15, 1921. That she married Ralph Char¬ 
nock in good faith and continued to live pith 
him because she thought she had been lawfully 
married to him by the Providence ceremony. 
* * * That her marital relation with Rglpli 

Charnock, if any, lias never been terminated by 
a decree of court. * * *” 

i 

i 

l 

On cross-examination appellee testified (R. 55) :j 

“That she and Charnock returned to Massa¬ 
chusetts on the same day of the ceremony in 
Providence, Rhode Island, and continuously 
lived in Massachusetts as husband and wife in 
various places within said State, for about Itwo 
years after the marriage ceremony. That!she 
married Ralph Charnock in good faith. That 
she thought that Charnock’s divorce was final 

at the time she married him and never knew lanv 

• 

different until she got a copy of the Charqock 
divorce proceeding in 1926, after the funeral of 
her sister, Mrs. John L. Moring.” 

| 

The record discloses (R. 55-6) that at this point!the 
following occurred: 

“Thereupon, discussion took place betpeen 
counsel and the court within the presence and 
hearing of the witness concerning the require¬ 
ments of good faith in the Massachusetts stat¬ 
ute. Whereupon the witness interrupted hnd 
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said she had made a mistake. That she did not 
live with Charnock in good faith. That she 
guesses that she had just lived with him. 
Whereupon the court asked the witness in sub¬ 
stance whether the witness realized that she 
was testifying under oath. At this point there 
were several questions between the court and 
witness about her manner of testifving. There- 
upon the witness testified that about a month 
after the marriage ceremonv Charnock was 
drunk and that when she got after him about 
it, he told her that she could get out because 
his divorce was not final at the time he married 
her. That on the following morning while sober 
Charnock denied having made this statement 
and she continued living with him. That she 
was suspicious that there might be some truth 
in Charnock’s statement but did not investigate 
the matter. 

Whereupon the court ordered the hearing ad¬ 
journed until the following morning. December 
2, 1930, directed the witness to be in court and 
also directed the plaintiff to provide a stenog¬ 
rapher to take down the defendant’s testi¬ 
mony. ’ ’ 

The following morning, December 2, 1930, (R. 56) 
appellee testified in answer to questions by the court 
that at the time of her marriage to Charnock she 
thought his divorce from his previous wife was ab¬ 
solute. Then follows the following questions by the 
court and answers by appellee (R. 57): 

“Q. You told me yesterday that you learned 
about the divorce and the fact that it was not 
complete in about a month after you returned 
from Providence; is that correct? 
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A. I think I was misunderstood, or I an¬ 
swered the question wrong. 

Q. When did you learn about this divcirce 
and the fact that it was not complete? Wab it 
at a time after you were married? 

A. Oh, I couldn’t tell you exactly the length 
of time from the marriage until I found out, but 
it was something within—oh, I don’t knowj; I 
reallv couldn’t sav.” 

i * 

******* 

(R, 58): | 

44 Q. Where did it occur? | 

“A. In Massachusetts. 

44 Q. Whereabouts in Massachusetts? 

44 A. At Lowell. ! 

44 Q. Where you and he were living? 

44 A. Yes, sir.” 

******* 

i 

44 Q. Xow, where did you live in Massachu¬ 
setts, what different cities? 

4 4 A. We lived in Roxburv. That is a little 
suburb, vou know, of Boston. 

44 Q. Now, when you first came back where did 

vou live after vou were married? 

* * 

4 4 A. Why, Thomas Heights, up near Thonias 
Circle Park, South Boston. 

i 

44 Q. How long did you live there? 

44 A. About six months in South Boston, lor 
more; maybe eight. And we had an apartment 
there.” I 

i 

i 

(R. 59): 

44 Q. Yes. I 

4 4 A. And then we moved from there and went 
to Roxbury, Mass. 


I 


i 


! 



18 


44 Q. And how long did you live there? 

“A. Oh, we lived there about three or four 
months. 

44 Q. And then? 

4 ‘A. And then we moved from there to Dor¬ 
chester, just over the bridge, and we lived there 
four or five months. 

44 Q. And from there where did you go? 

44 A. Lowell.” 

Thus appellee definitely fixed the place where Charnock 
first told her that his divorce from his prior wife was 
not final at the time Charnock married appellee as at 
Lowell, and definitely fixed the time at not less than 
thirteen months after her marriage to Charnock Feb- 
ruary 15^ 1921. during all of which time she had been 
living with Charnock as his wife in Massachusetts in 
entire ignorance of any impediment to her marriage to 
Charnock. 

Thereafter appellee under date of January 2, 1931 
(R. 72), addressed a letter to appellant as follows: 

44 I must get this something off mv mind. I 
told the court a lie when 1 said Charnock told 
me of his divorce while drinking. I didn't 
know a thing about it until July, 1925. 

44 Please help me out. I want Judge Adkins 
to know this so am asking you to do this for 
me. This is the honest truth David. Please see 
what you can do for me; I certainly want the 
truth known and that lie has been worrving me 
so I made up my mind to write you about it. I 
am sorry. I made such a mess of things, but 
I know you will help me out.” 
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Upon the presentation of the above letter to ithe 
Court (R. 72) the following occurred: 

i 

i 

4 ‘ Thereupon the Court permitted the case to 
be reopened for the purpose of further exam¬ 
ination of the defendant. Thereupon on Janu¬ 
ary 7, 1931, the defendant was called to ithe 
stand for further cross-examination and \vas 
asked in substance as to whether or not ishe 
desired to correct her testimony theretofore 

•j 

given to the Court. She testified that she lied 
to the Court when she told the Court that Cliar- 
nock told her while drunk that his divorce was 
not final at the time he married her and defend¬ 
ant could leave whenever she wanted to. That 
no such thing- ever occurred. Asked by Ithe 
Court if she was admitting perjury defendant 
replied that she was. Asked by the Court! as 
to whether or not she expected the Court to be¬ 
lieve her now, the witness replied that whether 
the Court did or not she was now telling the 
truth. Asked bv the Court what reason she had 

%> i 

for perjuring herself, witness shifted about! in 

the witness chair and said she guessed she ^ r as 

mad at being compelled to come to Court and 

that evervbodv made her sick.” 

* * 

If appellee’s testimony given before she learhed 
while testifying of the requirements of the Massachu¬ 
setts statute with reference to “good faith” (R. 54-5), 
and later confirmed (R. 72) the last time she was Ion 
the stand, is to be accepted, her marriage to Charnpck 
on February 15, 1921, was without any knowledge |on 
her part of any impediment, and she thereafter con¬ 
tinued to live with Charnock for nearly two years'; in 


i 

i 

i 

i 

| 

i 

i 


i 

i 
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Massachusetts, and thereafter at other places until 
1925 as his wife, without any knowledge of any impedi¬ 
ment, and in good faith. If her testimony given in 
anger (R. 72; 55-68) after she learned while on the 
stand (R. 55) of the requirements of the Massachusetts 
statute with reference to “good faith”, which tes¬ 
timony she later testified (R. 72) was untrue, is to be 
accepted then she married Charnock February 15, 
1921, without knowledge of any impediment and in 
good faith, and continued thereafter to live with him 
for more than thirteen months as his wife without any 
knowledge of any impediment and in good faith, or for 
more than nine months after the impediment had been 
removed. 

From February 15,1921, when appellee was married 
to Charnock, until 1925 when she received a copy of 
Charnock’s divorce decree (R. 55) appellee and Char¬ 
nock lived together as man and wife, had been so re¬ 
ceived and recognized by her mother (R. 29), by her 
stepfather (R. 30-1), by her brothers (R. 31-4; 35-7), 
by her sisters (R. 34, 38-40), and by the general pub¬ 
lic (R. 35; 38-40; 68-9; 70). 

The Trial Court found as a fact that (R. 12, F. 5): 

“Defendant herein entered into said mar¬ 
riage rites and ceremony with said Ralph ('liar- 
nock in good faith on her part and without any 
knowledge on her part of any impediment to 
the marriage of Charnock to her. Defendant 
herein continued to live and cohabit with said 
Ralph Charnock as his wife continuously from 
February 15, 1921, until the latter part of 1923 
within the Commonwealth of Massachusetts.” 
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(R. 14, F. 7): 

i 

I 

i 

“7. During all of the time defendant herein 
and said Ralph Charnock lived and cohabited 
together as husband and wife within the Com¬ 
monwealth of Massachusetts after February} 15, 
1921, they held themselves out to their relatives, 
friends, and acquaintances as being husbjand 
and wife, and were known as such in the Com¬ 
monwealth of Massachusetts.’’ 

| 

Solely upon an erroneous view of appellee’s testi¬ 
mony given while in anger, which she later repudiated, 
the Court based its Finding 10 (R. 12) upon which find¬ 
ings its conclusions of law 1, 2, and 4 (R, 17) are based. 
In this Finding 10 the Court definitely fixes the time 
when appellee learned of the impediment as “about a 
month after the marriage ceremony”. Her testimony, 
as hereinbefore pointed out, definitely fixes the pl^ce 
where she first, learned of the impediment as Lowjell, 
and definitely fixes the time as thirteen months after 
the ceremony, and more than nine months after Ihe 
impediment was removed. As the Court’s finding that 
appellee learned of the impediment “about a moiitli 
after the ceremony” is not supported by the record 
and is erroneous, the Court’s conclusions of law 1^ 2, 

i 

and 4 based upon said finding are likewise erroneous. 

With this error corrected the findings of the Court 
(Fs. 5 & 7, R. 12, 14) above quoted establish continued 

i 

good faith on the part of both appellee and Charnock 
after their marriage February 15, 1921, for thirteen 
months. If appellee continued to live with Charnock 
as his wife in good faith a single day after the impedi- 



22 


ment was removed she thereby became his lawful wife. 
This she continued to do as shown bv her own testi- 
mony for more than nine months after the impediment 
was removed. This, under the law of Massachusetts, 
constituted a valid marriage. 

The applicable Massachusetts statute appears in the 
record (p. 15), to which reference is here made. 

This statute was construed by the Supreme Court 
of Massachusetts in Turner v. Turner, 189 Mass. 373, 
and the ruling therein has never been modified. For 
the convenience of this Court the decision is set out 
in full. 

“This is a petition for nullity of marriage. 
At the hearing it appeared that at the time of 
the marriage, which occurred September 16, 
1S97, the libellee had a wife then living. After 
this marriage the first wife obtained a divorce 
from the libellee, and in January, 1899, she 
died. In his application for a license for the 
second marriage the libellee asserted that this 
was to be his first marriage, and the libellant 
entered into the marriage in good faith, without 
knowledge of the former marriage, relying 
upon the representation of libellee that he was 
then to marry for the first time. The parties 
continued to live together as husband and wife 
in good faith on the part of the libellant until 
March, 1904, when the libellee deserted her and 
had continued such desertion up to the time of 
the hearing. The libellant did not know of the 
former marriage nor of the divorce or death of 
the former wife, until after the desertion, nor 
did she live with the libellee as his wife or co¬ 
habit with him after she learned of his former 
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marriage. There have been no children by his 
second marriage. 

The main question is whether the marriage 
although illegal at the time it was so solemnized 
became legal by virtue of B. L., c. 151, Sec|. 6. 
This statute, which is a continuation of st. 1895, 
c. 427, is as follows: 

‘If a person, during the lifetime of a husband 
or wife with whom the marriage is in force, 
enters into a subsequent marriage contract with 
due legal ceremony and the parties thereto live 
together thereafter as husband and wife, and 
such subsequent marriage contract was entered 
into by one of the parties in good faith, in the 
full belief that the former husband or wife was 
dead, that the former marriage had been an¬ 
nulled by a divorce, or without knowledge of shell 
former marriage, they shall, after the impedi¬ 
ment to their marriage has been removed by 
the death or divorce of the other party to the 
former marriage, if they continue to live to¬ 
gether as husband and wife in good faith on the 
part of one of them, be held to have been legally 
married from and after the removal of such im¬ 
pediment, and the issue of such subsequent 
marriage shall be considered as the legitimate 
issue of both parents/ 

The ease is within the literal terms of the 
statute, namely, a marriage illegal by reason ;of 
the existence at the time of a former wife of tfie 
husband, but nevertheless entered into in good 
faitli on the part of the wife who has no knowl - 
edge of the former marriage, the removal !of 
the impediment by the death of the former wife, 
and a living together as husband and wife in 


i 
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good faith on her part for five years thereafter. 

It is argued bv the libellant that the statute 
is not applicable when one of the parties to the 
marriage has been induced to enter it in good 
faith by fraudulent representation on the part 
of the other as to the existence of the impedi¬ 
ment arising out of the former marriage; and, 
moreover, that the petitioner cannot be said to 
have lived with the husband in good faith after 
the impediment was removed, as she was not 
aware of the existence of the impediment until 
after the husband had left her, and she did not 
thereafter live with him. 

While one of the objects of the statute is to 
protect persons who enter into the marriage re¬ 
lation in good faith, the broad general purpose 
of the statute is to provide against illegitimacy 
of children and to protect public interests. Its 
purpose is to provide that the marriage cere¬ 
mony, illegal at first by reason of the existence 
of an impediment, shall be regarded as taking 
place at the time the impediment is removed and 
as covering all marital relations thereafter as¬ 
sumed in good faith. It is immaterial whether 
the removal of the impediment is known or un¬ 
known. Whether known or not, the marriage 
ceremony becomes operative upon the removal, 
if the parties continue to live together as hus¬ 
band and wife in good faith on the part of one 
of them. Such a construction of the statute is 
not only in accordance with its plain reading, 
but it carries out the real bona fide intention of 
the innocent party to contract a valid marriage. 
Upon the removal of the impediment and the 
subsequent cohabitation in good faith, the re¬ 
lation becomes such as the innocent party sup¬ 
posed it to be. And such a relation thus once 
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sanctioned in the law, legitimatizes the children 
and leads to the protection of the moral welfare 
of the community. 

The fraudulent representation as to the exist¬ 
ence of the impediment is not ground for nullity. 
Citing cases. The statute contemplates that 
there may be fraudulent representation as! to 
the existing impediment, and that in many cases 
only one of the parlies enters into the marital 
relation in good faith and yet it expressly de¬ 
clares that if, after the impediment has bcjen 
removed, the parties continue to live together 
as husband and wife in good faith on the part 
of one of them the marriage is valid. It is mani¬ 
fest that at the time the marriage becomes valid 
under the statute the fraudulent representation 
as to the former existence of the impediment 
which has ceased to exist is not a representa¬ 
tion affecting the capacity of the fraudulent 
party then to enter into the marriage. To hold 
that, after the marriage has become valid under 
the statute, the defrauded party upon a subse¬ 
quent discovery of the original fraud shall have 
the right, because of such fraud, to avoid tjie 
marriage at his or her election, is to defeat the 
very object, of the statute. Libel dismissed.”; 


“Good faith” as used in the Massachusetts statute 
means honesty of purpose. Even if appellee had h$d 
a suspicion of any impediment her good faith was jn 
nowise impaired by her failure to make inquiry. In 
Gardner v. Gardner , 232 Mass. 558, the court says: ! 

“The good faith of a party to such a marriage 
ceremony is a fact. In reaching a conclusion, 
the point to be ascertained is whether there is 
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actual honesty of purpose. The words ‘good 
faith’ in R. L., c. 151, sec. 6, have no technical or 
refined meaning but are used in their ordinary 
signification. They do not require insight into 
circumstances calculated to arouse suspicion or 
to put sagacious persons on inquiry. They do 
not denote the standard of knowledge of the per¬ 
son of ordinary prudence. A stupid person, 
who is free from any culpable design and acting 
with genuine integrity, may enter into a mar¬ 
riage in good faith, when a more worldv wise 
person of greater intelligence could not fail to 
be conscious of some degree of moral delin¬ 
quency. The circumstances in the case at bar 
might well have put a shrewd woman on her 
guard. But they are not so clear as to require 
the conclusion that the respondent did not act 
in good faith. Lufkin v. Lufkin, 182 Mass. 476. 
Minot v. Burroughs , 223 Mass. 595-604. 

The respondent’s ignorance of the law and 
the action upon that ignorance, while it would 
not protect her from the consequences if that 
were the only matter involved, does not make 
imperative a finding that she did not at the same 
time conduct herself with good faith. The pur¬ 
pose of the statute is to provide against the 
illegitimacy of offspring and to protect the pub¬ 
lic interests. It is designed in part to avert 
the stigma of illegitimacy from innocent chil- 
dren when one parent is blameless of any con¬ 
scious transgression of the laws regulating mar¬ 
riage. Turner v. Turner, 189 Mass. 373; Green 
v. Kelley , 228 Mass. 602;” 

See also: Commonivealth v. Stevens, 196 Mass. 
283, 284. 


27 


It being conceded by the trial court (R. 13, F. |5) 
that appellee married Charnock in good faith the pre¬ 
sumption of law is that she continued to live with him 
thereafter as his wife in good faith, and this presump¬ 
tion continues until overcome by positive proof. iln 
Gaines v. New Orleans , 6 Wall. 707, 18 L. ed. 950, |at 
962, the court says: 

“The fact of marriage being proved, the pre¬ 
sumptions of law are all in favor of good faith. 
To disprove good faith there should be fjill 
proof to the contrary, and the law will not be 
satisfied with semiplena probatio. Gaines jv. 
Hennen, 24 How. 591, 65 U. S. 783. Chief Justice 
Martin, in Clendenning v. Clendenning , 3 Marfin 
(N. S.) 442, in discussing the question of the ex¬ 
tent of the proof required to overturn the pre¬ 
sumption of good faith, says, 4 the proof must be 
irrefragable’.” 

Appellee on February 15, 1921, having entered info 
the marriage with Charnock in good faith, and having 

O CD 7 j CD 

thereafter continued to live and cohabit with him jis 
his wife continuously until the latter part of 1923 
within Massachusetts, as found by the court (R. 13, 
F. 5), during all of which time they held themselves 
out to their relatives, friends and acquaintances &s 
being husband and wife, and were known as such in 
Massachusetts, as found by the court (R. 14, F. 7) 
their marriage status immediately following the re¬ 
moval of the impediment on June 10, 1921, was gov¬ 
erned bv the Massachusetts law, and this Court will 
recognize that status of marriage created between the 
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parties by the Massachusetts law as construed by its 
own courts. 

American Bk. TV. Co. v. Hon, 48 F. (2d) 
at pp. 589-90. 

Travers v. Reinhardt, 205 U. S. 423. 

In re Lando, 112 Minn. 257. 

In re IIall, 61 App. Div. (N. Y.) 266. 

Tyler v. Andrews, 40 App. D. C. 100. 

It being conceded that appellee married Charnock in 
good faith (R. 13, F. 5) and it being shown with cer¬ 
tainty by the record that appellee did not learn of the 
impediment for more than thirteen months after her 
marriage, or more than nine months after said impedi¬ 
ment was removed, during all of which time she lived 
with Charnock as his wife in good faith, the impedi¬ 
ment existing at the time of her marriage, February 15, 
1921, was removed on June 10, 1921, when Charnock’s 
decree of divorce from his prior wife became absolute, 
and bv the law of Massachusetts her continued living 
with Charnock in good faith as his wife, and without 
knowledge of the previous existence of said impedi¬ 
ment at the time of their marriage, constituted under 
the law of Massachusetts a valid marriage. 

The finding of the court below (R. 17) that the evi¬ 
dence did not establish that appellee lived with Char¬ 
nock as his wife in good faith “either before or after 
June 10,1921 ”, and the court ’s conclusion of law based 
thereon, that said marriage did not become valid under 
the Massachusetts law bv reason of their living to- 
gether as husband and wife after June 10, 1921, are 
plainly erroneous. 
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If appellee’s testimony (R. 55-68) given in a fi^ of 
anger (R. 72) wherein she testified that at Lowell |(R. 
58) thirteen months after her marriage to Charnjock 
(R. 58-9) she received from Charnock her first knowl¬ 
edge of the impediment, which she later testified |(R. 
72) was false, is disregarded, then the record conclu¬ 
sively establishes good faith on the part of both ap¬ 
pellee and Charnock at the time of the marriage Febru¬ 
ary 15, 1921, and continued good faith in their marital 
relations down to the time in 1926 when appellee j se¬ 
cured a copy of Charnock’s divorce decree (R. p5). 
In either aspect under the law of Massachusetts they 
lawfully became husband and wife on June 11, 1921, 
and that status has ever since continued. 

The valid marriage thus contracted and existing 
between appellee and Charnock had not been termi¬ 
nated on July 31, 1926, the date upon which she went 
through the marriage ceremony with appellant, iby 
either death, a decree of divorce, or nullity (R. 16, 
F. 9). By T. 14, ch. 1, secs. 1 and 2 of the D. C. Code 
it is provided: 

4 4 Sec. 1. Prohibitions.—The following mar¬ 
riages are prohibited in the District of Columbia 
and shall be absolutelv void ah initio without 

^ i 

being so decreed, and their nullity may be shown 
in any collateral proceedings, namely: 

| 

3rd. The marriage of any person either jof 
whom has been previously married and whose 
previous marriage has not been terminated by 
death or a decree of divorce. 

4 4 Sec. 2. Marriage may be decreed to be void. 
—Any of such marriages mav also be declared 

4/ v 

to have been null and void by judicial decreel” 


i 


! 


| 

i 
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As the marriage of appellee to Charnock was a 
valid subsisting marriage on July 31, 1926, when ap¬ 
pellee went through the form of marriage ceremony 
with appellant, her attempted marriage to appellant 
was a nullity, and appellant was entitled to a decree 
from the lower court so declaring it. 

The findings of fact set out in the court’s Findings 
10, 11 and 12 (R. 16-17), having been shown to be 
erroneous, and the court’s Conclusions of Law 1, 2 and 
4 (R. 17) having been shown to be based upon said 
erroneous findings of fact, and clearly erroneous, ap¬ 
pellant’s motion (R. 19) to vacate said findings and 
conclusions should have been sustained, and appel¬ 
lant’s exceptions (R. 22-3) to the trial court’s ad¬ 
herence to said findings of fact and conclusions of law 
were valid exceptions and should be here sustained. 


Assignments of Error 1, 2, 3, 6, 7, 8, 9,10,11, 

12, 13, and 17. 

Assignments of Error (R. 25-6) 1, 2, 3, 6, 7, 8, 9, 10, 
11, 12, 13, and 17 are interrelated, are insisted upon, 
and have been covered under Assignment of Error 
16, to which reference is here made. 


Conclusion. 

It is respectfully submitted that a lawful marriage 
between appellee and Charnock is conclusively estab¬ 
lished by the record; that said marriage had not prior 
to July 31, 1926, when appellee went through the mar¬ 
riage ceremony with appellant, been terminated by 
death, or a decree of divorce or nullity, that appellant 
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was entitled to relief prayed, that the decree of the 
lower court dismissing appellant’s bill was erroneous, 
and that said decree should be reversed with instruc¬ 
tions to the lower court to enter a decree decreeing 
appellant’s attempted marriage with appellee on J^ily 
31, 1926, a nullity. j 

| 

Respectfully submitted, 

i 

WEBSTER BALLINGER, j 
Attorney for Appellant\ 
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Court of Appeals of the District of Columbia 

APRIL TERM, 1931 | 


No. 5412 


DAVID FILLMORE SMITH, Appellant, 


vs. 


GERTRUDE ANTOINETTE SMITH, Appellee 


BRIEF ON BEHALF OF APPELLEE 


Statement of Facts 

1 

The attorney signing this brief was appointed; by 
the court below to defend and under these circum¬ 
stances considers himself free to comment upon ;the 
testimony of both parties. 

Appellant seeks the annulment of a marriage be¬ 
tween him and the appellee on July 31,1926, in the Dis¬ 
trict of Columbia. The court below denied the annul- 

i 

i 

ment. 

i 

Appellee, a widow, attempted to contract a legal 
marriage with one Ralph Charnock at the city j of 

Iff I 



Providence, Rhode Island, on February 15, 1921 (Rec. 
13; 42 and 54). Both appellee and Charnock were resi¬ 
dents of Massachusetts and after the said ceremony 
returned to Massachusetts where they resided as hus¬ 
band and wife (Rec. 13; 54 and 55). Charnock had 
been previously married to one Carlotta K. Charnock 
on June 26, 1910, in the commonwealth of Massa¬ 
chusetts, and on December 9, 1920, Charnock had ob¬ 
tained a decree of divorce nisi from said Carlotta K. 
Charnock in the Superior Court of Massachusetts. 
Thereafter, on June 10, 1921, said decree nisi became 
absolute (Rec. 14; 44-48). The attempted marriage of 
Charnock and appellee occurred between the decree 
nisi and the time same became absolute. Charnock and 
appellee lived together as husband and wife from the 
time of the attempted marriage ceremony until 1925 
(Rec. 14-15: 54). Charnock and appellee moved from 
place to place both in the State of Massachusetts and 
elsewhere. For a period of time resided in New Jer¬ 
sey later moving to Washington, D. C. (Rec. 14 and 15; 
55). Charnock was sentenced by the Supreme Court 
of the District of Columbia to Lorton Reformatorv on 
July 21, 1925, for a term of two years (Rec. 16; 40). 
The meeting of appellant and appellee (Rec. 52) “grew 
out of the professional employment of plaintiff (ap¬ 
pellant) when in 1925 at the request of the defendant 
(appellee) he endeavored to assist Ralph Charnock be¬ 
fore the probation officer of the Supreme Court of the 
District of Columbia. That at that time Charnock had 
pleaded guilty to a criminal charge and the matter was 
before a probation officer for report. That plaintiff 
never charged or received any compensation for this 
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service. That plaintiff and defendant had gone; out 
several times before the ceremony of July 31, 1926. 
At the time of the ceremony plaintiff had known de¬ 
fendant about one year.” The appellant and appellee 
discussed appellee’s marriage to Charnock and appel¬ 
lant testified that appellee had told him that “she went 
through the ceremony with Charnock in good faith land 
the summer afterwards discovered that Charnock had 
had a wife before” (Rec. 51). Appellee secured a copy 
of the divorce decree and told appellant that she had 
consulted counsel in Boston as to her marital status 

and had been advised that she had never been lawfully 

* 

married to Charnock and was free to contract ifiar- 
riage (Rec. 52). Appellant went to the law library land 
for about an hour looked over the laws of Rl^ode 

i 

Island and Massachusetts and then questioned the; de¬ 
fendant as to the result thereof (Rec. 53). Appellant 
examined the law for his own protection and informa¬ 
tion and, upon the information given him by the ;ap- 
pellee, he had an opinion that appellee and Charnjock 
had never become husband and wife. Appellant was 
“anxious to marry the defendant (appellee) and was 
too ready to believe anything” she told him (Rec. 53). 
Since the time of his marriage he has discovered cer¬ 
tain things which have caused him to doubt if he knew 
all the facts (Rec. 54). j 

ARGUMENT 

The assignments of error will be treated herein in 
the same order that they were treated in the appellant’s 
brief. j 

2/7 j 
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Appellant in his brief lias indicated to the court that 
the quotation from finding ten “from the evidence I 
am unable to find that defendant continued in this rela¬ 
tion in good faith” was based entirely on finding five 
which appellant quotes in part (Applt. B. 11). An ex¬ 
amination of the findings of fact and conclusions of law 
will show that finding ten is not based entirely on find¬ 
ing five, as a reading of the rest of finding ten will 
clearly show. The court found there (R. lfi, F. 10): 

“While applying for the marriage license in 
Providence, Rhode Island, Charnock described 
himself as divorced. This was a surprise to de¬ 
fendant but she did believe that Charnock was 
divorced. About a month after the marriage 

ceremonv while Charnock was drunk defendant 
•* 

upbraided him, and lie replied that she could 
leave whenever she wanted to because he had not 
secured an absolute divorce from his prior mar¬ 
riage. On becoming sober Charnock repudiated 
his drunken statements and said as a matter of 
fact that he was divorced. This occurred several 
times. Defendant was unable to determine in 
her own mind what the truth was; she was 
suspicious that Charnock’s statements while 
drunk were correct but hesitated to investigate 

the matter. She finally stated that she continued 

• 

to live with Charnock not knowing what the facts 
were about his prior divorce and not caring par¬ 
ticularly whether their marriage should come to 
an end because he had not been validly divorced 
from his former wife.” 


In view of the finding as to the testimony of the de- 
fendant, it is respectfully submitted that the court did 


I 


not err in its finding that the defendant did not con¬ 
tinue in this relation in good faith. 

Appellant contends that he did not rely solely upon 
the testimony of the appellee. The only other evidence 
in the case consisted of the testimony of the appellant 
himself and certain depositions offered in evidence. 
The testimony in the depositions shows no more than 
that the persons testifying knew that the appellee land 
Charnock were married in Providence on February 15, 
1921, and that they lived together as husband and wife 
from that time until 1925 (Ree. 28-40). The only direct 
testimony as to the good faith on the part of the; ap¬ 
pellee or Charnock in continuing in their relations as 
husband and wife came from the testimony of the! ap¬ 
pellee herself. The appellee was on the witness stand 
four times. Twice she was recalled by the appellant 
after the court had filed a memorandum of finding!* of 

# i 

fact and conclusions of law. The testimony of the! ap¬ 
pellee was evasive. The appellee testified in part (Rec. 
56): j 

“About a month after marriage ceremony 
Charnock was drunk and that when she got after 
him about it, he told her that she could get;out 
because his divorce was not final at the time he 
married her. That on the following morning 
while sober Charnock denied having made this 
statement and she continued living with him. 
That she was suspicious that there might be 
some truth in Charnock’s statement but did;not 
investigate the matter.” * * * j 

(Rec. 57.) By the Court: “Q. You told; me 
vesterdav that you learned about the divorce and 
the fact that it was not complete in about a 
month after vou returned from Providence 1 ;; is 


i 
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that correct? A. I think I was misunderstood, 
or I answered the question wrong. 

“Q. When did you learn about this divorce 
and the fact that it was not complete? Was it 
at a time after you were married? A. Oh, I 
couldn’t tell you exactly the length of time from 
the marriage until I found out, but it was some¬ 
thing within—oh, I don’t know; 1 really couldn’t 
saw” * * * 

“Q. You mean at the time this conversation 
occurred he said his divorce had not been abso¬ 
lute? A. Yes; but I didn’t pay any attention to 
it, because the man had been drinking. 1 didn't 
pay any attention to it. 

“Q. Well, tell us what he said. A. I don’t 
remember the exact words. 

“Q. In substance. A. Well, lie said, ‘if you 
don't like mv drinking vou can get out anvwav, 
because when I married vou, mv divorce was not 
absolute.’ But I didn't pay any attention be¬ 
cause he was drinking at the time.” 

(Kec. 58): “Q. He was drinking and you were 
objecting? A. Yes. 

“Q. And he, in substance, told you that you 

could leave him, that vou were not married to 

* 

him anvwav; is that right? A. Yes, sir. And 
the next dav, vou know, when he became a little 

V 7 v 

sober, he apologized and everything was 0. K. 
I overlooked it. 

“Q. Did he say it was not true? A. He said 
sometimes it was, and sometimes untrue. I 
didn’t know what lie meant by it." * * * 

By Mr. Smith (Rec. 64): “Q. And during all 
of that time vou were holding vourself out as 
his wife, and vou believed vourself to be his 
wife, did you? A. Well, maybe there was other 
tilings; maybe I didn’t want my mother to know. 


I 


I 

i 


! 

(Rec. 65.) The Court: “You did not jwant 
your mother to know about it ? You did not!want 
her to find out! j 

The Witness: “I didn’t care. j 

(Rec. 67.) By Mr. Smith: “Q. You never 
believed any of those statements he made toj you; 
you still thought he was your husband, didn’t 

you? A. I don’t know just what 1 thought” 

i 

i 

The testimony of the defendant and her appearance 
on the stand were such that the court 's finding was 

o i 

inevitable. 

“From the evidence I am unable to find, that 
defendant continued in this relation in good 

faith” (Rec. 16, Finding 10). I 

When the appellant recalled the appellee on Decem¬ 
ber 23 after the findings of the court had been filed, she 
testified that she did not know that Charnock had not. 
been finallv divorced from his first wife until |1924 
(Rec. 71). j 

The court said with respect to this testimony (Rec. 

71): j 

“The Court: Well, I am very sorry Mr. Srjnith. 
I have debated over that a long time, but as I see 
it, I would not be justified in finding in your 
favor. Apparently you and Mrs. Smith both 
want the same thing. But the burden is Upon 
you to prove the fact that she did live with jhim, 
and she has made so many contradictory state¬ 
ments that I do not see how anybody is justified 
in believing any statement that she has rriade. 
Apparently she did find out about her husband’s 
divorce. ’ ’ 


i 
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This, it is respectfully submitted, clearly shows the 
impression the appellee made on the trial justice, at 
that time. The appellee was later recalled by the appel¬ 
lant (Rec. 72). She testified that she “lied'’ to the 
court when she told the court that Charnock told her 
while drunk that his divorce was not final at the time 
he married her (Rec. 72). 

“Asked by the court what reason she had for 
perjuring herself, witness shifted about in the 
witness chair and said she guessed she was mad 
at being compelled to come to court and that 
everybody made her sick” (Rec. 72). 

The testimony of the appellee on the original hearing 
shows quite conclusively that within a month after the 
marriage ceremony she knew that Charnock was not 
divorced when she married him (Rec. 56, 58). 

The court said in its opinion, referring to the testi¬ 
mony taken on December 23 (Rec. 21): 

“There was nothing new in the evidence. It 
consisted merely of evidence to show that de¬ 
fendant and Charnock lived together as husband 
and wife from the date of their marriage until 

*L 

their separation in the District of Colum¬ 
bia.” * * * 

Referring to the testimony of the appellee, the opin¬ 
ion of the Trial Justice said that (Rec. 21): 

“In my judgment at the time she gave her 
original testimony she did not realize its im¬ 
portance. The testimony now sought to be 
repudiated was brought out on cross-examina¬ 
tion. At the time she gave that testimony she 
impressed me as telling the truth. With much 
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reluctance I am forced to say that I do not be¬ 
lieve her retraction and therefore I will not 
change the findings of fact.” 

I 

This seems to be apt. 

Appellant argues that appellee knew nothing of the 
invalidity of Charnock’s divorce until she moved to 
Lowell and that calculation of the periods of her resi¬ 
dence in other places shows this to be not less; than 
thirteen months. Appellant ignores the fact thit the 
statute requires proof of continued good faitlji and 
that the only person testifying as to this is thje ap¬ 
pellee, upon whom he must depend. Appellee ha$ con¬ 
fessed to perjury and the court below said nobody 
could believe her (Ree. 71). Can a better example be 
found of an annulment desired by consent? Or; of a 
wife willing to testify to anything to get free froin her 
husband ? 

The application of Revised Laws, Chapter 151!, Sec. 


6, quoted in appellant’s brief (Applts. B. 23), requires 
that the parties continue to live together as husband 
and wife in good faith on the part of one of them; after 
the removal of the impediment to the marriage.! The 
court below found that the appellee did not continue 
to live with Charnock in good faith on her part either 
before or after June 10, 1921, the date when Char- 
nock's divorce from his first wife became final JRec. 
17), or that there was sufficient evidence to hold that 
Charnock lived with appellee after June 10, 1921, in 
good faith on his part (Rec. 21). 

In Turner ?;.<?. Turner, 189 Mass. 373, cited by appel¬ 
lant (Applts. Brief 22), the court expressly found, 
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“The libellant did not know of the former 
marriage nor of the divorce or death of the 
former wife, until after the desertion, nor did 
she live with the libellee as his wife or cohabit 
with him after she learned of his former mar¬ 
riage. * * * 

“The case is within the literal terms of the 
statute, namely, a marriage illegal by reason of 
the existence at the time of a former wife of 
the husband, but nevertheless entered into in 
good faith on the part of the wife who has no 
knowledge of the former marriage, tlie removal 
of the impediment by the death of the former 
wife, and a living together as husband and wife 
in good faith on her part for five vears there¬ 
after.” 

It is clear from an examination of this case that 
there was no knowledge on the part of the wife as to 
any impediment to her marriage until five years after 
the removal of the impediment. The parties must live 
together, after the removal of the impediment, in good 
faith on the part of at least one of them. The court be¬ 
low has expressly found that the appellee did not live 
with Charnock in good faith either before or after the 
date of the removal of the impediment (Rec. 17), and 

“This evidence does not convince me that 
Charnock lived with defendant after June 10, 
1921, in good faith on his part” (Rec. 21). 

The record, it is respectfully submitted, supports 
this finding. 

Appellant cites Gardiner vs. Gardiner, 232 Mass. 
258, in support of the proposition that good faith is in 
no wise impaired by a failure to make inquiry of a 
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suspicion, but in that case the court said, following! the 
quotation in appellant’s brief (Applts. Brief 26),j 

“The determination of the question, whether 
the respondent went from North Adams; to 
Hoosac Falls to be married and returned to 
live in North Adams in good faith without any 
purpose to circumvent our marriage laws and 
honestly thinking that she might do so legally, 
well might have depended in large degree upon 
her appearance and manner of testifying, ^he 
decision of the judge of the Land Court in her 
favor on this point cannot be pronounced errone¬ 
ous in law.” 


It is submitted that the determination of the lack 
of good faith on the part of the appellee in this case 
depended in a large degree upon her appearance £pid 
manner of testifving and that this court should not ;re- 
verse the ruling of the lower court by a consideration 
of one question only where all the rest of the testi¬ 
mony taken before the court below clearly shows a l^ick 
of that good faith which is necessary to the application 
of this section of the Massachusetts statutes. 

United States Trust Company vs. Blundon, :42 
App. D. C., 500. 


In the case of Commonwealth vs. Stevens, 196 Ma^s. 
283, cited by the appellant, the court quotes from the 
Turner case that 

“It is immaterial whether the removal of tjhe 
impediment is known or unknown. Whethjer 
known or not, the marriage ceremony becomes 
operative upon the removal, if the parties con- 


i 


! 

i 

i 
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tinue to live together as husband and wife in 
good faith on the part of one of them.” 

It is submitted that the appellant did not show that 
the appellee and Charnock continued to live together 
in good faith as required by the statute and, on the 
contrary, the testimony of the appellee shows that 
there was a lack of good faith in that she knew that 
there was a flaw in her marriage to Charnock, but re¬ 
gardless of her knowledge continued the marital rela¬ 
tion without making inquiry, as good faith would 
require. 

She knew before the marriage ceremonv in Provi- 
dence that Charnock had been married before (Rec. 
56 ). 

By the Court: 

“Q. And you knew at that time that Mr. 
Charnock had been married before? A. I had 
some idea; I wasn't quite sure. 

“Q. What do you mean by ‘had some idea’! 
A. Well, I knew his mother and she spoke about 
it some time or other. 

“Q. What! A. I knew his mother, and she 
spoke about it some time or other; I have for¬ 
gotten just when. 

“Q. Before you were married! A. Yes; I 
have forgotten just the conversation. 

“Q. Then you knew about it ! A. I answered 
that he had been married.” 

Yet she testified that she was surprised when he 
signed the marriage application “divorced" (Rec. 65). 

“The Witness: When he signed that paper I 
believe he did mark divorced on there. That 
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is the first time I knew it. And I was a widow 
at the time. I had been married before.” * f * 

“The Court: Let me ask you another ques¬ 
tion: going* back to the time you went down to 
Providence, at tlie time you went down there you 
understood in perfect good faith that he \yas 
free to marry you, didn’t you? 

“The Witness: I believe I did. i 

“The Court: Well, don’t vou know? 

“The Witness: Well, I must have been oi' I 
wouldn’t have gone through. 

(Rec. 66.) “The Court: Well, why do you 

hesitate and pause and sav vou believe vou do. 

Don’t vou know one wav or tlie other ? 

» • 

“The Witness: Why, from his conversation 
and evervthing, whv of course I thought the 
man was a single man. j 

“The Court: You thought he was single. You 
mean you thought he had never been married. 

“The Witness: Well, I didn't know he had 
been married. 1 knew he wasn’t married at that 
time. I had that much faith in him. | 

“The Court: Well, when you saw this doeu- 
• * * 

ment that he signed in Providence he put doyn 
the word ‘Divorced’? 

“The Witness: I believe he did. j 

“The Court: Did that shock you? 

“The Witness: Yes; it surprised me. 

“The Court: Why did it surprise you? 

“The Witness: Well, I couldn’t ever get any 
satisfaction as to whether he was a widower or 
divorcee. 

“The Court: Did vou trv to find out before 

V •/ 

you married him? 

“The Witness: Why, in a joking way, of 
course, I asked him sometimes. 

“The Court: And you went down there tak¬ 
ing a chance on him; is that it ? 

i 


-L 
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‘‘The Witness: Yes, I did. I went down and 
took a chance on him. 

1 ‘The Court: You hoped he was not married, 
but you were not absolutely positive? 

“The Witness: Yes. 

“The Court: All right. That is all. How 
much more will there be?'’ 

(Rec. 64.) “The Court: Mrs. Smith, you had 
some expression from him which worried you. 

“The Witness: Yes. 

“The Court: And made vou wonder about it? 

1 “The Witness: I didn't know what to believe. 

1 “The Court: And vou did not go off and con- 
suit any lawyer and try to find out what it was? 

(Rec. 65.) “The Witness: Xo, 1 did not 
bother. 

“The Court: You did not want vour mother 

* 

to know about it? You did not want her to 
find out ? 

“The Witness: I didn't care.'’ 

It is respectfully submitted that this is certainly not 
good faith and is not the good faith that the Massa¬ 
chusetts statute requires to come within the application 
of this section. 

It is the burden of the plaintiff to prove good faith 
on the part of one of them to have the marriage be¬ 
tween Charnock and the defendant validated under the 
terms of this statute and it is submitted that he has 
failed to prove that good faith. The appellant has 
taken the position that his marriage is void and 
should be annulled because the defendant’s marriage 
to Charnock is validated bv this section of the Massa- 
chusetts statutes. It is his burden to prove a compli- 
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ance with that section and it is respectfully submitted 
that he has failed to bear that burden. 

In Tozier vs . Haver ill, etc. Street Railway, 187 Mass., 
179, 181, in which the validity of a marriage was in¬ 
volved, the opinion of the court reads partly |as 
follows: 

4 4 The plaintiff invokes the R. L. Chapter lpl, 
Section 6, first enacted in the Statutes 1895, 
Chapter 427, which makes certain illegal mar¬ 
riages valid after the impediment to the mar¬ 
riage has been removed bv the death or divorce 
of the other party to the former marriage, pro¬ 
vided the marriage contract was entered into py 
one of the parties in good faith in the full belief 
that the former husband or wife was dead or 
that the former marriage had been annulled bv 
a divorce, or without knowledge of such former 
marriage and provided that they continue to 
Jive together in good faith on the part of one of 
them * * * But there was no evidence at 

I 

the trial tending to show that either of the par¬ 
ties entered into the marriage contract under 
such circumstances as to bring the case within 
this statute. The evidence tended to show the 

contrarv. Much less could it be said as matter 
* 

of law that the case was covered by this 
statute.” 

The trial court in that case had directed the jupy 
that it was a valid marriage and the appellate court 
stated that this was error. 

The Massachusetts decisions have required the coh- 
tinuanee of the marriage relation in good faith before 
this statute is applied and the only direct testimony 

j 

1 

i 

i 

I 

| 

i 

I 


I 
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before the court showed the contrary. The appellant 
must show a strict compliance with the statute in order 
to obtain the benefit of this section. The burden is on 


him to show that one of the parties continued the mar¬ 
riage relation in good faith. It is submitted that the 
testimony would not warrant such ruling. The onlv 
direct testimony as to the relation between Oharnock 
and the appellee in their private affairs came from 
the testimony of the appellee and that testimony 
showed anything but tlie good faith required by this 
section of this statute. Appellant contends that be¬ 
cause the court found that appellee married Oharnock 
in good faith that the presumption of law is that she 


continued to live with him thereafter 


his wife in 


good faith and this presumption continues until over¬ 
come by positive proof. Appellant relies in this re¬ 
spect on Gaines vs. New Orleans, 6 Wall. 707. The 
good faith required in that case was at the time of the 
marriage ceremony. The requirement of the section 
of the statute in point here is that “after the impedi¬ 
ment to the marriage has been removed * ' * if 

they continue to live together as husband and wife in 
good faith on the part of one of them" then the statute 
should be applicable. In other words, the benefit of 
the statute cannot be obtained except by a strict com¬ 
pliance with its terms. There must be proof not merely 
of good faith at the time of the marriage ceremony but 
that they continue to live together as husband and wife 
in good faith on the part of one of them. The appel¬ 
lant must bear the burden of proving that they con¬ 
tinued to live together in good faith after the removal 
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of the impediment before the application of the statute 
can be made. 

i 

In the case cited by the appellant the question de¬ 
termined by the court was simply as to the good faith 
at the time of the marriage ceremony. It did pot 
have before it the question as to whether or not the 
parties continued to live together in good faith, as; is 

necessarv to the determination of this case. 

* ! 

If the testimony of the appellee is considered a^ a 
whole, it is clear that the ruling of the trial court tliat 
the appellee's life with Charnock either before or after 
June 10, 1921 (the date when Charnock’s divorce from 
his first wife became final), was not in good faith 
within the meaning of those words as used in t^ie 
Massachusetts law was amply substantiated by the 
testimonv and evidence in the case. 

The appellant bases his claim for the annulment on 
the grounds that the appellee had a husband then liv¬ 
ing from whom she had never been divorced at the 
time of his marriage to her. If, as a matter of lap, 
the appellee was not married to Charnock, then she was 
free to marry the appellant. If, on the other harfd, 
the appellee is lawfully the wife of Charnock, the ap¬ 
pellant is entitled to a decree of annulment. The ap¬ 
pellant must depend upon Mass. R. L. C. 151, Sectibn 
G, to hold valid the marriage between the appellee apd 
Charnock. Unless he can show that he has complied 
with the provisions of this statute, the marriage be¬ 
tween Charnock and the appellee is invalid and the ap¬ 
pellee was free to marry the appellant on July 31, 
192G, and the appellant’s prayer for an annulment was 
properly denied. 
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The appellant in his brief lias treated assignment of 
error sixteen only. The assignments of error 1, 2, 3, 
G, 7, 8, 9, 10, 11, 12, 13 and 17 he refers to as inter¬ 
related but does not discuss in particular. Assign¬ 
ments of error four, five, fourteen and fifteen are not 
discussed because appellant has apparently abandoned 
them in his brief. 

Assignments of error four and five (the alleged 
common law marriage in New Jersey) relate par¬ 
ticularly to Findings of Fact twelve and Conclusion 
of Law two. Thev have not been discussed bv the 

to % 

appellant and will be discussed but briefly here. 

The testimony shows that appellee and Charnock 
lived in various places from time to time and that 
they were only temporarily located in New Jersey. 

The court found as a matter of fact that thev never 
intended to remain permanently in any of those places. 

It is submitted that there was neither a ceremonial 
or common law marriage in New Jersey. Mere con¬ 
tinued cohabitation after the impediment is removed 
will not make a common law marriage where the only 
ceremony was performed while the parties were in¬ 
capable to contract marriage. 

Voorhees i'$. Voorhees, 46 N. J. Equity 411. 

It is respectfully submitted that a common law mar¬ 
riage requires some action by the parties in which they 
acknowledge that thev take each other for husband 
and wife. There must be some positive assertion on 
their part that at the time of the acknowledgment they 
do then assume the marital relationship and it is not 
merely an introduction or acknowledgment that they 
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have been married by a prior ceremony and that they 
are husband and wife. The acknowledgments which 
the plaintiff contends constitute a marriage under the 
New Jersey laws were simply introductions. They 
were not intended as a compliance with common Jaw 
marriage requirements. They merely referred back 
to the former ceremony and if that ceremony wasj in¬ 
valid the acknowledgments cannot remedy the defect. 

Tendler vs. Tendler, 56 App. D. C., 296. 

Friedenwald vs. Friedenwald, 57 App. D. C.,|13. 

Conclusion j 

It is respectfully submitted that appellee’s marriage 
to Charnock was void because Charnock had another 
wife from whom lie had not been validlv divorced: that 

* i 

the plaintiff has not proved that the marriage between 

i 

Charnock and appellee was validated under Massa¬ 
chusetts laws and that therefore the marriage of the 
parties herein was valid. j 

It is respectfully submitted that the decree of f^ie 

court below should be affirmed. 

The Court is asked to fix the fee of the attorney 
signing this brief for the services rendered in this 
court. 

I 

Respectfully submitted, 

H. WIN SHIP WHEATLEY, Jr., j 

Attorney for Appellee, j 
Appointed to Defend .j 


i 

i 


(1347) 




